u. 8, DISTR!{:T’ coulm M
NORTHERN DISTRICT OF TEXAS'

FILED
MAR 1 81977

. ESTABLISHING A PROCEDURE TO BE FOLLOWED IN PETITIONS -2SIfH MCELROY,JR., CLE w
AND/OR MOTIONS FOR POST CONVICTION RELIEF FILED PURSUMNV . 4 ) )
TO THE PROVISIONS OF 28 U.S.C., SECTIONS 2254 and 2255, AND ' P
DELEGATION OF POWERS TO CERTAIN UNITED STATES MAGISTRATES

In order to implement the Rules of practice and procedure governing actions
Qﬁé;;‘28~U.S.C. §8§2254 and 2255, promulgated by Order of the Supreme Court of the
Uniteg States and as mpdified by P. L. 94-426 enacted September 28, 1976, and by k
Secti@ni; of P. L. 96-577 enacted October 21, 1976, and to provide for appropriate
formsgénd pleadings.in such cases, IT IS ORDERED:
| 1. RULES GOVERNING. The rules governing procedure in actions un&er 28-U.8.C,
552254*qnd 2255 shall be applicable, together with the additional directives hereinafter

provided.

2. LETTERS AND PLEADINGS. All letters or pleadings seeking post conviction
relief, whether prepared on forms provided by the Court or otherwise, shall-be promptily
referred, prior to filing, to one of the United States Magistrates at Dallas, Port Worth, = -

Lubbogk, or other designated Magistrate (hereinafter sometimes called Magistrate),

for réview andkdeterminatiou whether the material submitted substantially comﬁi
thevrﬁlks‘of,practicg and procedure -governing actioné undex Secﬁions 2254‘andj2W
a Magistrate finds the Petition or motion not to be in proper form or substanéé
may dirgcf”that it be téturned, as provided in Rule 2 governing procedimébﬂﬁnv
sectiona 2254 and :2255. :

a. Section 2254 Actions - The Magistrate shall direct the Clevk(

sudh;u’ 1y, if any, as may seem appropriate to letters and inquiries; and ¢t
petigi_;s'orvﬁotions found to be in the proper form and substance in cas§é>f‘
the pét&tion is accompanied by the appropriate fee or in caaeé where the‘beﬁiu
has been permitted ‘to proceed in:forma pauperis.

b. - Section 2255 Actions - After determining: the material submituad
motion:is in substantially proper form, the Magistrate shall refer the m;gtgm
the Uﬁiiad States District Judge who originally handlea the case, or in thé

native éto the Judge with responsibility for the docket where the case will be

. such Judge shall direct the Clerk to take appropriate action, or way ﬂeturn )
s

k,er to the appropriate Magistrate for handling.

3. 5! OF PETITION AND/OR MOTION, The United States District Court: fpr

the Nasﬁhern District of Texaa has determined that slight modifications are needed

enabling order and legislation

Blank copies of the adopted f£o
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by the Clerk of the District Court to petitioners and movants upon written request. The

following petitions, motions, and orders are adopted for use in this District:

a. Miscellaneous Order Establishing a Procedure to be Followed in

-

Petitions and/or Motions for Post Conviction Relief filed Pursuant to the Provisions
of 28 U.S.C., Sections 2254 and 2255, and Delegation of Powers to Certain United
States Magistrates;
b. Section 2254 Petitions:
(1) Petition for Writ of Habeas Corpus by Person in State
Custody (9 pages), and

(2) Affidavit in Support of Request to Proceed in Forma
Pauperis (2 pages),

(3) Order Permitting ‘Proceeding in the District Court
In Forma Pauperis and/or Order Specifying Further
Action to be taken by the Clerk (1 page);

(4) Order to Show Cause and Notice and Instruction to
Parties (1 page); and

(S) Petitioner's Response as to Why His Petition Should
not be Barred Under Rule 9;

c. Section 2255 Motions:
(1) Motion under 28 U.S.C., Section 2255, To Vacate,

Set Aside, or Correct Sentence by a Person in
Federal Custody (9 pages), and

(2) Affidavit in Support of Request to Proceed In
Forma' Pauperis (2 pages); and

(3) Order and Instructions to Parties in a Motion -
Under 28 U.S.C., Section 2255 (1 page); :

(4) Movant's Response as to Why His Motion Should
Not be Barred Under Rule 9.

4. LIMITATION ON ASSERTION OF CLAIMS. A petition or motion shall be limited

to assertion of claims for relief against one judgment .only, except that an attack may
be asserted against more than one judgment if the trial or proceedings in which the

' judgments were entered were heard or tried in one‘cou;t at the same time in
consolidated proceedings. . g :

5. PLEADINGS.

A. Original petition or motion. Each ground for relief and support-
ing factual allegations must be brief, concise and linited to factual statements.
No arguments or citations of authority may be included in the petition. Briefs, as
required or permitted, must be by separate instrument c&mplying with the requirements

set forth in paragraph 6 below. All allegationé must be in the space provided on the

form therefor and no extra sheets or additionﬁl pages of any kind will be permitted.

If additional space is needed, the reverse side of the sheet may be utilized.
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B. Responsive pleadings. Respondent's answer should conform to the
requireﬁenta of Rules 5. Briefs as required or permitted must Le by separate in-
strument complying with the requirements set forth in paragraph 6. The show cause
or other process, if any, issued in the case shall specify such pleadings as may be
required or permitted, the time within which such pleadings are to be filed, and other
appropriate instructions to be observed.

C. Traverse pleadings. The rules governing proceedings under
28 U.S.C. §5§2254 and 2255 do not provide for the filing of traverse pleadings except
in’ cases where the respondent has moved under Rules 9 for dismissal of a delayed or

successive petition. Unless respondent hai moved under Rules 9 for dismissal of a

delayed .or successive petition, no traverse shall be filed excépt as required or

permitted by further written order of éhe Court. In the event respondent ﬁoes move

to dismiss a delayed or successive petition under Rule 9, petitioner shall file a
resﬁonse thereto as directed in the Show Cause Order within a period of 30 days

ftoﬁ date of service of respondent's answer. _This response must be limited to a
short, clear, concise, and factual statement as to why petitioner feels his case
should not be dismissed. It must not contain his conclusions, Bpinions, arguments, or
briefs. A brief repiying to that of respondent may be filed in any case but must
comply with the provisions of paragraph 6 beloﬁ.

6. BRIEFS. Briefs, as required or permitted by the provigions of this
paragraph, should be submitted on letter size paper, 8 1/2" i 11", and should be
double spaced. Each argument with supporting citations advanced in the brief should
clearly specify the specific ground of the péticion or numbered paragraph of the
pleading it seeks to support or oppose. A copy of any brief must be served by mail
on the opposing party or counsel, if he is.represented by counsel, and a.certificate
reflecting such service shall be included in the»brief. Briefs are required or
permitted, as follows:

‘ A. Petitioner or movant's original brief; It is nbt necessary to
submit a brief with the original petition. If a brief is subnifted, it shall ccmély
with the requirements stated above.

B. Respondent's brief. Respondent ;hall file such brief as he may
wish to file, if any, at the time of the filing. of his answe:.

C. 'Reply briefs. A reply brief is mot required. However, in any case
in which respondent has filed a brief, a reply brief may be filed by petitioner or

movant, should he wish to do so, within a period of 30 days followihg service of
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respondent's brief. Each paragraph of such bri®f must speci:y the precise paragraph
or part of respondent's brief to which reply is being made, and must be limited to a
reply to respondent's argument. Under no circumstancés will any stateme;t or
argument set forth in an original or fepiy brief be considered as a part of the
-pleadings so as to advance new grounds fér relief or to supplement any ground or
supporting facts set out in the petition. (See Instruction (2) on ffont page of
petition or motion fétu.) | »

- 7. POWERS OF HAGISTRATBSi The duties imposed upon the Judges of the
District Court by Rule; 2, 3, 4, 6, and 7, governing proceedings under 28 U.S.C.
§§2254 and 2255 may be performed by a full time United States Magistrate or any

part time Hagisttaté designated by the Judges of the Disttict Court (thgh at this
time 1s limited to the Magistrate at Lubbock, Texas) as set forth in this Order
except that when such duties invdlve'thé making of an order under Rule 4 dismissing
the petition or motion the Magistrate shall éubmit to the Court his report as to
the facts and his recommendation with respect to the order to be made by the Court.
In connection with thg discharge of duties under Rules 2 and 3, the Magistfate
shall carefully review the petition or motion to see that it is in the proper form and
substance, as tequired by Rules 2 and 3 and the directives stated hereinabove. In
connection with the discharge of the duties under Rule 4, in 28 U.S.C. §§2254 cases
and in 28 U.S.C. §§2255 cases assigned for handling by a Magistrate, the Magistrate
should forthwith direct appropriate pleadingé within a specified time to be set
forth in the process to be issued, which time may‘be extended on written request
for good cause shown, or shall promptly refer the case to a Judge of the Court,
together with his recommendation for summary dismissal and his reasons therefor.
If the Judge to whom the case is referred determines that summary dismissal is not
appropriate, he shall again fefer the case to the United States Magistrate who shall
then otdgr the Clerk to issue appropriate process. In exercising his duties under
Rules 6 and 7, the Magistrate shall grant.tequests for discovery and shall order
expansion of the record in those cases where he deems discovery or expansion
necessary to properly determine the issues on theif merits. If requested discovery
.or_expansion of:the record, though not neéesﬁaxy to the dispositiod of the issues,
would be helpful or might otherwise expedite the prPceedings, and the discovery
can be made or the expansion accomplished without undue inconvenience or expense,

it shall be ordered. 1f the discovery or exfahsion of the record is not necessary

to enable the Court to properly decide the case and would be;cunberspme, inconvenient,

and/or expensive to the parties, it shall not be allowed or ordered.
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