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IN THE UNITED STATES DISTRICT CCURT 20989000
FOR THE NORTHERN DISTRICT OF TEXAS :
FORT WORTH DIVISION

£

NANCY DOHERTY, CLERK
H

- Deputy
CIVIL ACTION 4-99-CV-760-Y

KEITH AND GRACE MAYS

. Lciu-r

VS.

[ R R RV W)

STATE FARM LLOYDS

ORDER _GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Pending before the Court is defendant State Farm Lloyds’s Motion
for Summary Judgment, filed February 1, 2000 [doc. # 13-1]. Having
carefully considered the motion, response, and reply, the Court finds

that the motion should be GRANTED.

I. FACTS

Plaintiffs, Keith and Grace Mays, initiated this action against
defendant State Farm Lloyds under their homeowner's insurance policy
(*the Policy”). Plaintiffs allege that their home suffered structural
damage from foundation movement resulting from plumbing leaks. They
assert that Defendant wrongfully denied their claim. In addition
to their claim under the Policy, Plaintiffs seek extracontractual
damages under various common-law and statutory theories based on an
alleged breach of the duty of good faith and fair dealing.

Defendant asserts that the damage to Plaintiffs’ home is not
covered under the Policy because the damage was not caused by plumbing
leaks. Rather, Defendant claims that the foundation movement was
the result of settlement from the draining of moisture beneath the

home by an extensive invasion of tree roots. Consequently, Defendant
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argues that it is not liable for the damage because the standard
homeowner’s policy in Texas excludes coverage for all loss caused
by foundation movement unless the foundation movement was the result
of “the accidental discharge, leakage or overflow of water or steam
within a plumbing, heating or air conditioning system or household
appliance.” Balandran v. Safeco Ins. Co. of Am., 972 S.W.2d 738,
742 (Tex. 1998).

In support of its position, Defendant submitted the affidavit
and expert reports of William Bowen, a licensed professional engineer
who performed an inspection and general-condition survey of the
Plaintiffs’ residence before Defendant decided to deny the claim.
Mr. Bowen concluded that although “*there was probably some discharge
of water beneath the foundation from the various drain line leaks

., the foundation settlement as a result of the tree root growth
beneath the foundation overshadowed any effect that the discharge
of moisture may have caused to the foundation.” (Def. App. Tab 1).

In response, Plaintiffs submitted the affidavit and expert report
of K. M. Kirk, also a licensed professional engineer, who performed
a visual inspection of the home and reviewed Mr. Bowen’s engineering
reports. Mr. Kirk criticized Mr. Bowen’s “narrow focus” and concluded
that leaks in the sewer line and in broken pipes beneath the home
were the predominant cause of the foundation movement. Defendant,
in its reply brief, asserts that the expert opinion of Mr. Kirk fails

to satisfy Rule 702 of the Federal Rules of Evidence.



II. SUMMARY JUDGMENT STANDARD

Summary judgment is proper when the record establishes that no
genuine issue as to any material fact exists, and the moving party
is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c);
Hill v. London, Stetelman, & Kirkwood, Inc., 906 F.2d 204, 207 (5th
Cir. 1990). To determine whether an issue of material fact exists,
the Court must first consult the applicable substantive law to
ascertain what fact issues are material to the disposition of the
case. Lavespere v. Niagara Mach. & Tool Works, 910 F.2d 167, 178
(5th Cir. 1990), cert. denied, 114 S. Ct. 171 (1993). The Court must
then review the evidence presented, viewing the facts and inferences
drawn from those facts in the light most favorable to the nonmoving
party. Newell v. Oxford Management Inc., 912 F.2d 793, 795 (5th Cir.
1990); Medlin v. Palmer, 874 F.2d 1085, 1089 (5th Cir. 1989). However,
the Court's function is not to weigh the evidence and determine the
truth of the matter, but to determine whether there is a genuine issue
for trial. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986).
Where the movant bears the burden of proof on a claim or defense,
he must establish all elements of the claim or defense to prevail
on summary judgment. Western Fire Ins. Co. v. Copeland, 651 F. Supp.
1051, 1053 (S.D. Miss. 1987), aff'd, 824 F.2d 970 (5th Cir. 1987).

When the moving party has carried its summary judgment burden,

the respondent "must do more than simply show there 1is some















