0 R |G ‘ N A | US.DISTRICT COURT

IN THE UNITED STATES DISTRICT|COURT FILED
FOR THE NORTHERN DISTRICT OF |TEXAS

NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION OCT 24' m
N

CECIL FUQUA, Individually and § CLERK, US.DISTRICT COURT, \/
as Executor of the Estate of § By
Wyvonne Fuqua, Deceased, ET AL. § Deputy _

§ , :
VS. s ACTION NO. 4:98-CV-1087-Y \\

§
HORIZON/CMS HEALTHCARE §
CORPORATION f/k/a Horizon §
Healthcare Corporation, ET AL. §

ORDER GRANTING PLAINTIFFS’ SECOND MOTION FOR SANCTIONS,
DENYING DEFENDANT’S MOTIONS,
RENDERING REMAINDER OF PLAINTIFFS’ MOTIONS MOOT, AND
REDUCING TRIAL-TIME ALLOCATIONS

Pending before the Court are several motions stemming from
Plaintiffs’ Notice of Intention to Take the Videotaped Oral Deposition
of Horizon/CMS Healthcare Corporation served on May 26, 2000. After
careful review of the pending motions, the briefs related thereto,
the record in this cause, and the applicable law, the Court concludes
that Plaintiffs’ Second Motion for Sanctions should be granted,
Defendant’s motions should be denied, and the remainder of Plaintiffs’

motions should be rendered moot.

I. Factual Background

On May 26, Plaintiffs served defendant Horizon/CMS Healthcare
Corporation, formerly known as Horizon Healthcare Corporation
(*Horizon”), with a deposition notice scheduling Horizon’s deposition
for June 26. Horizon, the only remaining defendant in this action,
operated the Heritage Western Hills nursing home (“Heritage”) at which

Wyvonne Fuqua resided prior to her death. The May 26 deposition
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notice contained a list of the topics to be covered during Horizon’s
deposition and also included a request for production, at the
deposition, of various documents related to those topics.!

On June 22, counsel for the parties met to discuss their
positions regarding the deposition notice but were apparently unable
to reach a final agreement regarding the deposition and the related
request for production of documents.? As a result, Horizon filed
its pending Motion to Quash and for Protection and a separate Motion
for Extension. The Motion to Quash and for Protection seeks an order
from the Court prohibiting Plaintiffs from pursuing any portion of
the deposition until after Horizon produces the documents responsive
to the request for production that accompanied the deposition notice.
The Motion for Extension seeks a thirty- to sixty-day extension of
time for Horizon to respond to Plaintiffs’ request for production.
Both motions indicate that “the records of Horizon” are located in
three different locations across the country and that “a review of
over 15,000 plus boxes” of documents will be required to respond to

Plaintiffs’ request for production.’ See Def.’s June 26, 2000 Mot.

!The notice sought discovery regarding the topics mentioned in Plaintiffs’
First Motion to Reopen Discovery filed on March 14, 2000. That motion sought the
reopening of discovery in part because, five days before the discovery deadline,
Horizon produced the 1996 operating budget for Heritage—--a budget that Horizon
had steadfastly denied having throughout the discovery period. The Court granted
Plaintiffs’ First Motion to Reopen Discovery on May 10, reopening discovery until
August 31 on subjects reasconably related to the topics mentioned in Plaintiffs’
motion.

During that meeting, Horizon’s counsel revealed to Plaintiffs’ counsel for
the first time that “Horizon had thousands of boxes of documents and that the
documents had been placed in boxes without proper labeling or indexing.” Pls.’
July 12, 2000 App. at 39, 1 8.

3The affidavit of Hanlon Boyles, which was submitted in support of Horizon’s
Motion to Quash and for Protection, avers that these “15,000-plus boxes” belong
to HealthSouth and Integrated Health Services (“IHS”) rather than to Horizon.
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