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KAISER FOUNDATION HEALTH
PLAN, individually and d/b/a
“Kaiser Permanente,” ET AL.

ORDER GRANTING DEFENDANTS' JOINT MOTION TO DISMISS

Pending before the Court is Defendants' Motion to Dismiss, filed

DD DDA W

March 30, 1998 [doc. # 84-1]. Having carefully considered the motion,
response, and reply, the Court finds that the motion should be GRANTED.

"[A] motion to dismiss for failure to state a claim is viewed
with disfavor and is rarely granted." Kaiser Aluminum & Chemical
Sales v. Avondale Shipyards, Inc., 677 F.2d 1045, 1050 (5th Cir. 1982),
cert. denied, 459 U.S. 1105 (1983) (quoting Wright & Miller, Federal
Practice and Procedure § 1357 (1969)). The court must accept as true
all well-pleaded, non-conclusory allegations in the complaint, and
must liberally construe the complaint in favor of the plaintiffs.
Kaiser Aluminum, 677 F.2d at 1050. A court should not dismiss a
complaint for failure to state a claim unless it appears beyond doubt
from the face of the plaintiff's pleadings that he can prove no set
of facts in support of his claim that would entitle him to relief.
Hishon v. King & Spalding, 467 U.S. 69 (1984); Garrett v. Commonwealth
Mtg. Co., 938 F.2d 592, 594 (5" cir. 1991); Kaiser Aluminum, 677
F.2d at 1505.

In this case, Plaintiffs filed suit alleging that Defendants

breached their federal and state fiduciary duties to Plaintiffs by
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failing to disclose physician-compensation arrangements. Plaintiffs
further allege that Defendants made misrepresentations, committed
consumer fraud, and tortiously interfered with their physician-patient
relationships. Defendants move to dismiss Plaintiffs' claims against
them because (1) Plaintiffs failed to adequately plead, (2) there
is no duty to disclose physician-compensations arrangements, (3)
Plaintiffs improperly assert claims for money damages, (4) Plaintiffs'
state-law claims are preempted, (5) Plaintiffs lacks standing to bring
this action, and (6) Plaintiffs failed to exhaust plan remedies.

Defendants assert that Plaintiffs lack standing to bring this
case. ‘Federal courts have no jurisdiction under Article III, § 2,
of the Constitution unless a case or controversy is presented by a
party with standing to litigate.” Nevares v. San Marcos Consol. Indep.
Sch. Dist., 111 F.3d 25, 26 (citing Arizonans for Official English
v. Arizona, 117 S. Ct. 1055, 1067 (1997)). Thus, if a plaintiff lacks
standing the court is without jurisdiction and the case must be
dismissed. Further, when the subject matter jurisdiction of the court
is questioned, that issue should be addressed as a threshold matter.
See Marathon 0il Co. v. Ruhrgas, 145 F.3d 211, 214 (5™ cir. 1998);
Nevares, 111 F.3d at 26.

A plaintiff has standing to bring suit if (1) he has suffered
an actual or threatened injury; (2) that is “fairly traceable” to
the defendant's action; and (3) will likely be redressed if the
plaintiff prevails. Friends of the Earth v. Crown Cent. Petroleun,
95 F.3d 358, 360 (5" cir. 1996) (citing Lujan v. Defenders of wWildlife,

504 U.S. 555, 560-61 (1992). The injury suffered must be “concrete
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