FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

IN THE UNITED STATES DISTRICT COURT M6 2 5 100

-
ARLEN H. NELON, et al.

vs. CIVIL ACTION NO. 4:96-CV-578~Y

MITCHELL ENERGY CORPORATION
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ORDER GRANTING MOTION TO REMAND
(with special instructions to the clerk of Court)

Pending before the Court is Plaintiff’s Emergency Motion to
Remand and for Sanctions, filed August 21, 1996. Having carefully
considered the motion, the supporting and opposing briefs, and the
applicable law, the Court finds that the Motion to Remand and for

Sanctions should be GRANTED IN PART AND DENIED IN PART.

I. Background Facts

This action was originally filed on June 21, 1990 by the
plaintiffs, Arlen and Laquita Nelon ("the Nelons"), alleging that
the defendant Mitchell Energy Corporation ("MEC") had polluted
their supply of groundwater. On July 16, 1996, the Nelons filed
their First Amended Petition, and three days later filed a Second
Amended Petition. On August 16, 1996, MEC filed its Notice of
Removal removing the above-styled and numbered cause to this Court.

MEC bases its removal on two new passages in the Nelons’
Second Amended Petition. In count nine of their Second Amended
Petition, entitled "Cost of Restoration/Abatement," the Nelons seek
"an injunction abating [MEC’s] wrongful conduct," and "a complete

clean-up and restoration™ of their property. Specifically, the
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Nelons’ petition states that they:

[r]equest the Court to order [MEC] to clean up
the contamination as detailed above and to
restore the Plaintiffs’ property, including
their groundwater, aquifers, soil and air, to
the condition the Plaintiffs’ property was in
before [MEC’s] acts of contamination, to the
extent that portions of the contamination can
be addressed in accordance with and by apply-
ing established and recommended Environmental
Protection Agency (EPA) procedures and clean-
up protocols, and in accordance with State and
Federal protocols, policies, and procedures.
Plaintiffs further ask that this Court retain
continuing jurisdiction to ensure that [MEC’s]
clean-up is effective to both remedy the
contamination already caused and to prevent
future contamination. In the alternative,
Plaintiffs should be allowed to recover damag-
es for the cost to clean up and remediate the
damage and pollution to Plaintiffs’ property.

(Plaintiffs’ Second Amended Petition at 22.) Further in the
damages count of their Second Amended Petition, the Nelons request
that:

[slhould the evidence show that parts or all
of the contamination can be addressed by
following and applying established and recom-
mended Environmental Protection Agency (EPA)
procedures and clean-up protocols, then Plain-
tiffs seek to have [MEC] ordered to clean up
and remediate the contaminated Plaintiffs’
property, provided that such clean-up and
remediation is performed and undertaken in
accordance with State and Federal protocols,
policies, and procedures. In the alternative,
Plaintiffs respectfully seek recovery of the
reasonable and necessary costs of clean-up and
remediation.

(Plaintiffs’ Second Amended Petition at 26.)



II. Analysis

The right to remove a case to federal court derives from 28
U.S.C. § 1441, which provides that "any civil action brought in a
State court of which the district courts of the United States have
original jurisdiction may be removed . . . ." In the case at bar,
there is no allegation of diversity jurisdiction, therefore, the
propriety of removal depends on whether the action arises under the
constitution, laws, or treaties of the United States pursuant to 28
U.s.C. § 1331.

The burden of establishing federal jurisdiction is placed upon
the party seeking removal. Willy v. Coastal Corp., 855 F.2d 1160,
1166 (5th cir. 1988). "[R]emoval jurisdiction raises significant
federalism concerns, and [the Court] must therefore strictly
construe removal jurisdiction." Id. (citations omitted). If doubt
exists as to the existence of federal jurisdiction, a remand is
necessary. Mulcahey v. Columbia Organic Chemicals Co., 29 F.3d
148, 151 (4th Cir. 1994).

In determining whether a claim arises under federal law, the
Court must look to the "well-pleaded complaint," Merrell Dow
Pharmaceuticals, Inc. v. Thompson, 106 S. Ct. 3229, 3232 (1986),
not the removal petition, wWilly, 855 F.2d at 1165. Most cases
brought under general federal-question jurisdiction are those in
which federal law creates the cause of action. Merrell Dow, 106 S.
ct. at 3232. Federal-question jurisdiction also exists "where the
vindication of a right under state law necessarily turn{s] on some

construction of federal law." Id. (citation and internal quota-

































