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THURMAN WALKER and his wife
BARBARA WALKER

Plaintiffs

VS. CIVIL ACTION NO. 4:94-CV-144-Y
HEATH BENEFIT MANAGEMENT
COST CONTAINMENT, INC. and
SERVICE LLOYDS INSURANCE
COMPANY
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Defendants

ORDER _GRANTING PLAINTIFFS' MOTION TO REMAND AND DENYING
DEFENDANT'S MOTION TO_ STAY

Pending before this Court are a Motion to Remand filed on
March 25, 1994 by Thurman Walker and Barbara Walker ("Plaintiffs"),
and a Motion to Stay filed on March 4, 1994 by Service Lloyds
Insurance Company, ("Service Lloyds"). After carefully considering
both motions, the evidence presented therewith and the responses
thereto, this Court has determined that Plaintiffs®' motion to
remand should be and is hereby GRANTED. Because remand divests
this Court of jurisdiction over this cause, Service Lloyds' motion
to stay should be and is hereby DENIED.

This cause was initiated in the 271st Judicial District Court
in Wise County, Texas. Plaintiffs allege that plaintiff Thurman
Walker was injured within the scope of his employment with James
Burke Construction Company on or about August 8, 1992, and has been
receiving workers' compensation indemnity benefits from Service
Lloyds, Burke Construction's workers' compensation insurance

carrier. Plaintiffs allege th Service Lloyds has denied "needed
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medical services" requested by Mr. Walker's treating physicians.
Plaintiffs allege that defendant Health Benefit Management Cost
Containment, Inc. ("HBM") determined that treatment proposed by Mr.
Walker's treating physicians was not medically necessary, thus
leading to a denial of benefits to Plaintiffs. Against both
Service Lloyds and HBM, Plaintiffs assert causes of action arising
under the Texas Insurance Code and claim Defendants breached the
common-law duty of good faith and fair dealing on the part of an
insurer.! Service Lloyds, with the consent of HBM, removed the
cause to this Court, claiming federal question jurisdiction exists.

Service Lloyds argues that the Employee Retirement Income
Security Act of 1974, as amended 29 U.S.C. §§ 1001-1461 ("ERISA"),
preempts state bad-faith claims brought against workers' compen-
sation carriers. Because the parties in this cause are not
diverse, federal question jurisdiction pursuant to 28 U.S.C. § 1331
is the only grounds for Jjurisdiction in this Court. Unless a
federal question exists, this cause must be remanded.

Where removal is based on federal question jurisdiction, the

1, This "bad faith claim" is based on a hybrid tort
which may be asserted by an insured to seek damages from
an insurance carrier whose settlement and negotiation
practices breach a judicially-created duty of good faith
and fair dealing. The Texas Supreme Court first enunci-
ated such a duty in Arnold v. National County Mut. Fire
Ins. Co., 725 S.W.2d 165, 167 (Tex. 1987), and first
applied it in the workers' compensation context in Aranda
V. Ins. Co. of North America, 748 S.W.2d 210 (Tex. 1988).

In both cases, the Texas court stressed that injury
caused by a breach of this duty is distinct from that
caused by the physical injury to the insured which
underlies the claim for compensation. Aranda, 748 S.W.2d
at 214.

















































