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UNITED STATES OF AMERICA

Vs. CRIMINAL NO. 4:93-CR-138-Y

DD DD D

SUE TAYLOR BARNES

ORDER DENYING DEFENDANT'S MOTION TO DISMISS

Pending before the Court is Defendant's motion to dismiss
indictment, filed May 11, 1994. After careful consideration of
said motion, the response thereto, and the applicable 1law, the

Court finds that the motion should be DENIED.

FACTS

On December 7, 1993 defendant BARNES was indicted in this
district for filing a false statement with a bank insured by the
Federal Deposit Insurance Corporation, in violation of 18 U.S.C. §
1014. She appeared before a U.S. Magistrate Judge on December 17,
1993 in the Eastern District of Texas, and was released on bond.
On January 3, 1994, she was arraigned in this district. The Court
issued a scheduling order that set the case for trial on February
28, 1994.

No pretrial motions were filed until February 14, 1994. On
that date, defense counsel and the Assistant U.S. Attorney assigned
to this case visited the Court in chambers to present the defen-
dant's unopposed motion to continue the trial. As described in the
motion filed with the Court, defense counsel E.X. Martin ("Martin")

explained that he had not had sufficient time to become familiar
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with the facts of the case and to locate and prepare witnesses
necessary to the defense. Counsel further explained that the FBI
agent on the case had recently given birth and was therefore unable
to supply all the necessary discovery materials. Claiming that at
least 30 additional days were needed to prepare the case, counsel
stated that "Defendant waives her right to move for dismissal of
the above captioned and numbered cause under the Speedy Trial Act
during the period covered by this requested continuance." Defense
counsel offered a proposed order granting the agreed motion, which
the Court signed. The order provides, in its entirety: "It is the
ORDER of this Court that the Motion For Continuance And Waiver of
Speedy Trial Act is hereby GRANTED. Trial is hereby reset for
Monday, May 23, 1994, at 2:00 p.m.!"

On May 11, 1994, the defendant filed her Motion to Dismiss
Indictment for Violation of the Speedy Trial Act. 1In response to
the defendant's request, the Court again met privately with
counsel. Martin represented that at the time he tendered the form
of order of continuance to the Court he was not aware of the
requirement that the ends-of-justice findings appear on the record.
He further explained that even though he had implored the Court for
a continuance in order to benefit his client and even though he had
led the Court into what he believed to be error, he believed he now
had an obligation to move the Court to dismiss the charges against

his client, and feared if he did not do so his client might later

1 The second sentence of the order was added by
the Court.



charge him with ineffective assistance. Somewhat surprisingly,
given what the Court has learned about Fifth Circuit case law on
the subject, AUSA John Bradford shared Martin's concern that had
defense counsel not moved to dismiss, any conviction obtained under
this indictment would be vulnerable to an ineffective assistance of
counsel claim.? The Court told counsel that it did not believe
that it was necessary to dismiss the indictment, and later notified
them by telephone that the motion to dismiss would in fact be

denied.

THE LAW

The Sixth Amendment preserves to an individual accused of a
crime the right to a speedy trial. In addition, the Speedy Trial
Act ("the Act") requires that criminal defendants pleading not
guilty must be tried within 70 days. See 18 U.S.C. § 3161(c) (1) .
However, Congress excluded certain periods of delay from the
calculation of the 70 days, including especially the duration of
continuances granted upon a finding that the ends of justice served

by granting the continuance outweigh the best interest of the

2 The Court cannot fathom how the failure to
make a motion to dismiss which, if granted at
all, would under these circumstances certainly
have been granted without prejudice, could
constitute ineffective assistance of counsel.
In fact, if the Court were to so dismiss, the
defendant would, as government counsel admits,
be reindicted. Her trial on identical charges
would then have been some months later than it
will be pursuant to this order. The defen-
dant's and the public's interest in a speedy
trial would thus be farcically disserved.
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