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IN THE UNITED STATES DISTRICT COURT StP 30 199

FOR THE NORTHERN DISTRICT OF TEXAS

he e o

FORT WORTH DIVISION NANG"? £ xx. T
KALVIN D. DEAN § ‘ E{_m T Al
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TEXAS STEEL COMPANY §

ORDER GRANTING MOTION TO REMAND

Pending before the Court is a motion to remand, filed
November 10, 1992 and supplemented on January 7, 1993. After
carefully considering said motion, response, reply, and the
applicable law, this Court is of the opinion that the motion is
meritorious and should be GRANTED.

Plaintiff in this cause is a former employee of Defendant
who was injured on the job. Defendant, who opted not to subscribe
to Texas workers' compensation coverage, subsequently terminated
Plaintiff. Plaintiff brought an action against Defendant in the
236th District Court of Tarrant County, alleging that he was fired
in retaliation for bringing a negligence claim against the
defendant employer. Defendant removed the action to this Court,
claiming that Plaintiff's claim is preempted by federal law.
Plaintiff now moves the Court to remand the cause to state court.

Plaintiff cites 28 U.S.C. § 1445(c) in support of his
position that the case is not removable. The statute provides that
"la] civil action in any State court arising under the workmen's
compensation laws of such state may not be removed to any district
court of the United States." Thus, if the plaintiff's claim

"arises under" the workers' compensation laws of Texas, it cannot
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be removed to this Court.
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Plaintiff brought his claim for retaliatory discharge
pursuant to Texas Revised Civil Statutes Article 8307c¢ § 1, which
provides:

No person may discharge or in any other manner discrimi-

nate against any employee because the employee has in

goed faith filed a claim, hired a lawyer to represent him

in a claim, instituted, or caused to be instituted, in

good faith, any proceeding under the Texas Workmen's

Compensation Act, or has testified or is about to testify

in any such proceeding.
The first gquestion that arises is whether an article 8307c clain
arises under Texas workers' compensation law within the meaning of
28 U.S.C. § 1445(c). Although there once was a conflict on this
question among Texas federal district courts, the Fifth Circuit has
expressly held that 8307c claims do arise under workers' compensa-
tion law. See Jones v. Roadway Express, Inc., 931 F.2d 1086, 1091
(1991). Thus, they are not removable. Id. at 1091-92. The next
question is whether a retaliatory discharge action against an
employer that does not subscribe to Texas workers' compensation
coverage is an 8307c claim, and therefore not removable. Precisely
this issue came before this Court last year, and the Court held

that such a claim is within the ambit of 8307c. Accordingly, it

remanded the cause to state court. See Keyser v. Kroger Co., 800

F. Supp 476, 477 (N.D. Tex. 1992). The same result is required in
the instant case.

Apart from following the doctrine of stare decisis, the
Court remains persuaded by the arguments underlying the finding
that 8307c applies to suits against nonsubscribers. Negligence

actions against nonsubscribing employers are expressly contemplated
















