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OPINION

Plaintiffs filed this citizen suit under section 505(a) of the
Clean Water Act, 33 U.S.C. § 1365(a), (hereinafter "the Clean Water
Act" or "the Act") on April 13, 1992, alleging that Trinity Meadows
Raceway, Inc. ("the Raceway") is engaging in polluting and filling
activities in the Clear Fork of the Trinity River. Additionally,
Plaintiffs alleged state 1law nuisance and negligence claims.
Plaintiffs demanded a jury trial on all of their claims and sought
a temporary restraining order, preliminary and permanent injunc-
tion, actual and punitive damages, costs, fees, and civil penal-
ties.

In an order filed on April 14, the Court denied Plaintiffs’
request for a temporary restraining order and set a hearing on the
request for a preliminary injunction for May 1. The hearing was
subsequently continued to May 7. That day, the Raceway filed its
original answer and counterclaim to Plaintiffs’ original complaint.
The Raceway’s counterclaim sought costs of litigation, including

reasonable fees for attorneys and expert witnesses, as provided by
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33 U.S.C. § 1365(d). The preliminary injunction hearing lasted two
days, during which Plaintiffs waived their request for preliminary
injunctive relief based on the nuisance and negligence claims but
pursued the request as to the Clean Water Act claim. On June 23,
the Court issued its memorandum opinion and order denying Plain-
tiffs’ request for a preliminary injunction.

On June 24, 1993, Plaintiffs filed their amended complaint.
Plaintiffs’ amended complaint asserts the same causes of action as
were asserted in the original complaint and again demands a jury
trial on all of Plaintiffs’ claims. On July 2, the Raceway filed
its amended answer and counterclaim, again seeking costs and fees
in accordance with § 1365(d).

A jury trial was commenced on January 9, 1995. During the
trial, Plaintiffs waived their jury demand as to the Clean Water
Act claim. On January 20, the jury returned a verdict in favor of
the Raceway on the nuisance and negligence claims. Both parties
subsequently submitted posttrial briefs and proposed findings of
fact and conclusions of law regarding the Clean Water Act claim.

After consideration of the parties’ submissions, the admissi-
ble evidence, and the applicable 1law, the Court issues this
opinion. As a preliminary manner, the Court notes that in
accordance with Federal Rule of Civil Procedure 65(a) (2), the Court
has considered the testimony and evidence presented at the
preliminary injunction hearing in making its findings and conclu-

sions.
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