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IN THE UNITED STATES DISTRICT COURT TM%WMR:

FOR THE NORTHERN DISTRICT GF TEXAS I)
FORT WORTH DIVISION «
KRAL, INC., d/b/a ED'S § "h ‘_v..,”,,. e e
AUTOMATIC TRANSMISSION SERVICE; MARUY SOHETY, LT,
1 2y -
ED'S AUTOMATIC TRANSMISSION — ?M/\.,

SERVICE DEFINED BENEFIT PLAN;
EDWIN V. KRAL; and CALVIN KRAL

Rl L R

VS. CIVIL ACTION NO. 4:90-CV-970-Y

SOUTHWESTERN LIFE INSURANCE
COMPANY
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ORDER GRANTING MOTION FOR SUMMARY JUDGMENT

Pending before the Court is Defendant's Motion for
Summary Judgment filed on February 21, 1992. After carefully
considering said motion and brief, Plaintiffs' response,
Defendant's reply, and all evidence submitted in support thereof,
this Court is of the opinion that Defendant's motion is meritorious
and should be GRANTED.

This lawsuit arises under the Employee Retirement Inccomre
Security Act ("ERISA") wherein Plaintiffs assert a single cause of
action for breach of fiduciary duties in violation of 29 U.S.C. §
1109(a) (1985). Plaintiffs include: (1) Ed's Automatic
Transmission Service Defined Benefit Plan ("the Kral Plan"), a
qualified defined benefit plan under the terms of ERISA; (2) Kral,
Inc. d/b/a/ Ed's Automatic Transmission Service ("Kral, Inc.%), the
Kral Plan's designated plan administrator; (3) Edwin V. Kral, a
Trustee of the Kral Plan and a Kral Plan participant who owed
fiduciary duties to the Kral Plan; and (4) Calvin Kral, the Kral
Plan's other Trustee and a Kral Plan participant who owed fiduciary
duties to the Kral Plan. Defendant is Southwestern Life Insurance
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Company ("Southwestern"), which is not a designated fiduciary of
the Kral Plan and has never been designated by a fiduciary named in
the Kral Plan to carry out fiduciary responsibilities.

Plaintiffs contend that Southwestern is nevertheless
liable to them for breach of fiduciary duty and for theft of almost
$500,000 in pension plan funds by one Joseph Zeigler. Z2Zeigler is
the president and sole shareholder of Administrative Pension
Services, Inc. ("APS") which, pursuant to contract, acted as the
Kral Plan's third-party administrator. Plaintiffs assert the
theory of respondeat superior to hold Southwestern 1liable for
Zeigler's allegedly fraudulent conduct.

Pursuant to Fed. R. Civ. P. 56, summary judgment is
appropriate if the movant establishes, through the pleadings,
depositions, answers to interrogatories, and admissions on file,
together with affidavits, that there is no genuine issue as to any
material fact and that the movant is entitled to judgment as a

matter of law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106

S. Ct. 2505, 2510 (1986); Celotex Corp. v. Catrett, 477 U.S. 317,

106 S. cCt. 2548, 2555 (1986). Defendant's summary judgment
evidence consists of Plaintiffs' first amended complaint, responses
to Defendant's first request for admissions to Plaintiffs, the
affidavits of Ronald E. Archer and J. Thomas Gilbert, copies of the
insurance and Southwestern documents, and the complete oral
depositions of Robert J. Zeigler and Edwin V. Kral.

The summary judgement evidence clearly shows that there

are no genuine issues of material fact for trial. oOn March 18,



1985, the Kral Plan contracted with Farzaroli & Davey Pension
Services Corporation ("Farzaroli") to provide administrative
services for the Kral Plan. At that time, Zeigler was an employee
of Farzaroli. Sometime in 1985 or 1986, the Kral Plan hired APS as
the contract administrator for the Kral Plan and directly
compensated APS for the services it rendered. APS is a Texas
corporation of which Zeigler is the sole shareholder and president.

On May 1, 1983, Zeigler's wife, Peggy, became an
authorized soliciting agent for Southwestern. Peggy Zeigler,
however, was only authorized to "solicit applications for 1life
insurance, annuities, and other insurance products offered by
[Southwestern] for sale to the general public." Neither Joseph nor
Peggy Zeigler was ever an authorized recording agent for
Southwestern, and neither ever had the authority to bind
Southwestern to an insurance or annuity contract. Moreover,
neither of the Zeiglers was authorized to make or modify any
contracts or policies on behalf of Southwestern.

Sometime after APS became the Kral Plan's administrator,
Plaintiffs solicited and received recommendations from Joseph
Zeigler concerning the investment of their retirement funds. In
reliance upon Zeigler's advice, Ed Kral, as Trustee, decided to
invest Kral Plan funds in guaranteed investment contracts ("GICs")
from Southwestern which, according to Zeigler, had the best
interest rates. Ed Kral, however, testified at his deposition that
he never saw anything in Zeigler's office that identified Zeigler

as a Southwestern agent. On April 26, 1986, using forms in his or
























