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IN THE UNITED STATES DISTRICT COURT SN 2 1992
FOR THE NORTHERN DISTRICT OF TEXAS .Y,
FORT WORTH DIVISION /

VERNON L. SIMMONS, ET AL.
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CIVIL ACTION NO. 4-90-688-Y

VS.
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CITY OF FORT WORTH, TEXAS
MEMORANDUM OPINION

Pending before the Court 1is Defendant’s Motion for
Summary Judgment filed on June 19, 1991, and supplemented on July
19, and Plaintiffs’ Motion for Partial Summary Judgment filed on
August 23. Plaintiffs, who are all employed as either district
chiefs or deputy chiefs with the Fort Worth Fire Department, filed
this lawsuit against the City of Fort Worth ("the City") alleging
violations of the overtime provisions of the Fair Labor Standards

Act ("FLSA"), 29 U.S.C. § 207 (1965 & Supp. 1991).* Each of the

N As of April 16, 1986, federal law governing wages and
hours applied to the City’s employment relationship with its fire
fighters. From that date forward, the FLSA required municipal
employers to compensate fire fighting "employees" at a rate of one
and one-half times their regular hourly rate for hours worked in
excess of fifty-three hours per week. Section 207(k) specifically
provides, in pertinent part:

No public agency shall be deemed to have violated [the

overtime provision] with respect to the employment of any

employee in fire protection activities . . . if —--

(1) in a work period of 28 consecutive days
the employee receives for tours of duty which
in the aggregate exceed the lesser of (A) 216
hours or (B) the average number of hours (as
determined by the Secretary pursuant to Sec-
tion 6(c)(3) of the Fair Labor Standards
Amendments of 1974) in tours of duty of em-
ployees engaged in such activities in work
periods of 28 consecutive days in calendar
year 1975; or
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plaintiffs claim to have worked excess hours on a regular basis
without the benefit of overtime compensation. The City of Fort
Worth counters that the plaintiffs, who hold officer ranks in the
department, are exempt from the FLSA’s overtime provision because
they are bona fide executives as that term is defined in 29 U.S.C.
§ 213(a)(l) (1965 & Supp. 1991).%? After carefully reviewing the
parties’ briefs, responses, replies, affidavits, and other evidence
submitted herein, this Court determines that there is no genuine
issue of material fact and that the district and deputy chiefs are
executives under the Fair Labor Standards Act. Therefore,

Defendant is entitled to summary Jjudgment as a matter of law.

I.
The plaintiffs are twenty-one fire fighters who are or

were employed by the City since at least April 15, 1986, as

(2) in the case of such an employee to whom a
work period of at least 7 but not less than 28
days applies, in his work period the employee
receives for tours of duty which in the aggre-—
gate exceed a number of hours which bears the
same ratio to the number of consecutive days
in his work period as 216 hours (or if lower,
the number of hours referred to in clause (B)
or paragraph (1)) bears to 28 days,

compensation at a rate not less than one and one~half
times the regular rate at which he is employed.

29 U.S.C. § 207(k) (Supp. 1991); 29 C.F.R. § 553.201(a) (West Supp.
1991).

2 Executive capacity is further defined in regulations
promulgated by the Department of Labor’s Wage-Hour Division. See
29 C.F.R. §§ 541.1, .101-.119 (1988).
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