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Pending before the Court are two cross motions for summary
judgment filed on July 6, 2001. Having carefully considered the
motions, responses, and replies, the Court concludes that both
motions should be PARTIALLY GRANTED in that Defendants® are
entitled to summary judgment on all counts except count III(1l), and
upon which Plaintiffs? are entitled to summary judgment on count

ITI(1).

I. BACKGROUND

This suit arises out of Defendants’ intent to construct the
Dallas Floodway Extension (“DFE”) project, a comprehensive flood-
control project on the Trinity River running through the eastern

portion of Dallas, Texas, and, most notably, immediately east and

The defendants in this suit are as follows: (1) Hans Van Winkle, Major
General, Deputy Commander for Civil Works; (2) United States Army Corps of
Engineers; (3) Louis Caldera, Secretary of the Department of the Army; and (4)
James S. Weller, Colonel, District Engineer, United States Army Corxrps of
Engineers, Fort Worth District.

’The plaintiffs in this suit are as follows: (1) Texas Committee on Natural
Resources, {(2) the Sierra Club, (3) Friends of the Earth, (4) Dallas County

Audubon Society, (5) the Dallas Historic Tree Coalition, (6) Taxpayers for
Sensible Priorities, (7) Citizens for a Safe Environment, (8) Save the Trinity,
(9) Rainbow Bridge, Inc., (10) Friendship Homeowners Association for
Environmental Justice, (11) Parkdale Heights Neighborhood Association, (12)

Trinity River Action Coalition, and (13) Concerned Citizens of Cadillac Heights.
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south of downtown Dallas. Plaintiffs allege that the Army Corps of
Engineers’s 1999 Environmental Impact Statement (“EIS”) for the DFE
project failed to comply with the Administrative Procedure Act
(APA), 5 U.S.C. §§ 701-706, and the National Environmental Policy
Act (NEPA)/ 42 U.S.C. § 4321, et seg. Plaintiffs seek an injunc-
tion that requires the Army Corps of Engineers (“COE”) to prepare
a new EIS before construction on the DFE project can proceed.

The DFE project was originally authorized for construction in

1965 by Section 301 of the Rivers and Harbors Act (P.L. 89-298) as

one of five local flood protection projects. (Defs.’ Mem. Br. in
Supp. of Cross Mot. for Summ. J. (“Defs.’ Mem.”) at 1; Hard Copy
Administrative Record (“HCAR”) at 3.) In the early 1980s, however,

the project was placed on the inactive list after being rejected by
Dallas voters in a bond election. (Plg.’ Br. in Supp. of Mot. for
Summ. J. (“Pls.’ Br.”) at 2.)

In 1987, due to concerns over flooding and the potential for
increased development, the COE undertook a comprehensive review of
flooding on the Trinity River and issued a regional Environmental
Impact Statement (%1987 REIS”) that identified the existing flood
levels on the Trinity River from above Fort Worth to below Dallas
and was to serve as a permitting strategy for the Trinity River and

its tributaries.?® (Pls.’ Br. at 1; Defs.’ Mem. at 2.) In a Record

3A section titled “Abstract” of the 1987 REIS states:

Numerous unrelated development projects are currently being
proposed along the Trinity River and its tributaries in Dallas,
Denton, and Tarrant Counties, Texas. Most involve modification of
the river channel and/or floodplain in one form or another and may
require U.S. Army Corps of Engineers permits. Because, individually
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