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MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiffs’ Motion for Partial Summary Judgment, filed September 11,

2000, Defendant’s Response and Motion for Summary Judgment Sua Sponte, filed October 12,

2000, the joint appendix, filed November 29, 1999 with earlier motions for summary judgment,

Plaintiff’s appendix, filed September 11, 2000, as supplemented with the Ordesch Third party

Petition on November 28, 2000, the responses, the replies, and the applicable authorities. The Court

heard oral argument on November 6, 2000.

In September 1999, Defendant sued Plaintiffs for a declaration that Defendant has no duty

to defend or indemnify Plaintiffs in four lawsuits: Steven Warren and Jennifer Warren v. Goff

Homes, Inc. and Strand Sys. Eng’g., Inc. and Goff Homes, Inc. v. MMC Dev. Corp. and E&R

Rubalcava Constr., Inc., Cause No. 98-20407-158 (the “Warren Lawsuit”); Raymond Henry and

Krystal Henry v. Goff Homes, Inc. and Strand Sys. Eng’g, Inc. and Goff Homes, Inc. v. MMC Dev.

Corp. and E&R Rubalcava Constr., Inc., Cause No. 98-10521-16 (the “Henry Lawsuit™); Monte
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Sloan and Terri Sloan v. Goff Homes, Inc. and Strand Sys. Eng’g., Inc. and Goff Homes, Inc. v.
MMC Dev. Corp. and E&R Rubalcava Constr., Inc., Cause No. 98-10790-16 (the “Sloan Lawsuit”);
and Edward Ordesch and Lana Ordesch v. Goff Homes, Inc. and Strand Sys. Eng’g., Inc. and Goff
Homes, Inc. v. MMC Dey. Corp. and E&R Rubalcava Constr., Inc., Cause No. 98-30572-211 (the
“Ordesch Lawsuit”).! Subsequently, Plaintiffs sued for a declaration that Defendant has a duty to
defend them in Ben Allison and Janet Allison v. Goff Homes, Inc. and Strand Sys. Eng’g., Inc. and
Goff Homes, Inc. v. MMC Dev. Corp. and E&R Rubalcava Constr., Inc., Cause No. 98-30559-211
(the “Allison Lawsuit”). Defendant removed the suit to federal district court and counterclaimed for
declaratory judgment.” On April 19, 2000, Plaintiffs filed in this case a counterclaim for declaratory
judgment that Defendant has a duty to defend and indemnify Plaintiffs in JoAn Rosenbaum and
Linda Rosenbaum v. Pierce Homes, Inc., Larry F. Smith and Larry F. Smith, Inc. v. E&R Rubalcava
Constr., Inc., Cause No. 98-40417-362 in Denton County, Texas (the “Rosenbaum Lawsuit”).> On
May 25, 2000, this Court entered its Memorandum Opinion and Order determining that Defendant
had a duty to defend Plaintiff in lawsuits brought by other Goff homeowners.

On September 11, 2000, Plaintiffs moved for summary judgment on Defendant’s claims, and
on their own claims for declaratory relief arising out of the more recent suits. Defendant
subsequently moved for summary judgment sua sponte, asking the Court to declare that Defendant

has neither a duty to defend, nor a duty to indemnify Plaintiffs in the underlying lawsuits. For the

'Those four declaratory judgment suits were previously consolidated into the current
lawsuit.

*Allison was removed to the Eastern District of Texas, but eventually transferred here and
consolidated into this case.

*All of these lawsuits are jointly called the “underlying lawsuits.”
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