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MEMORANDUM OPINION AND ORDER

Before the court are Defendant’s Motion for Summary Judgment, filed August 28, 2000, and
Motion for Leave to File First Amended Original Answer, filed October 2, 2000. Plaintiff opposes
the motion for leave to amend. Fed. R. Civ. P. 15(a) provides that, other than in circumstances
which do not apply here, “a party may amend the party’s pleading only by leave of court or by
written consent of the adverse party; and leave shall be freely given when justice so requires.”
Although this rule

evinces a bias in favor of granting leave to amend, such leave is not automatic. In

deciding whether to allow amendment, a district court may consider such factors as

undue delay, bad faith or dilatory motive on the part of the movant, repeated failure

to cure deficiencies by amendments previously allowed, undue prejudice to the

opposing party, and futility of amendment.

Price v. Pinnacle Brands, Inc., 138 F.3d 602, 608 (5th Cir. 1998). The court notes that Plaintiff

amended her complaint on April 23, 1999 to include Defendant, who filed his answer on May 28,

1999. Despite two previous scheduling orders which established deadlines for filing motions for
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leave to amend pleadings,' Defendant did not do so until sixteen months after his original answer
was filed. He has not articulated any reason for this delay beyond his wish “to include additional
affirmative defenses that have recently become apparent.” The affirmative defenses in question are
statute of limitations, statutory limitation of liability for health care providers, failure by Plaintiff to
mitigate damages, and contributory negligence. The court sees no reason that these affirmative
defenses could not have been identified far earlier than Defendant has done.

Although this arguably constitutes undue delay, the court also notes that Plaintiff was on
notice of the proposed affirmative defenses before the close of discovery. Moreover, Plaintiff has
not established or demonstrated how she would be unduly prejudiced by allowing Defendant to
amend. There is also no indication that the proposed amendment would be futile, or that it results
from Defendant’s bad faith. The court does not bless or approve of Defendant’s delay in seeking
to amend, but under the totality of the circumstances and considering that the motion was filed
within the deadline established by the court’s Amended Scheduling Order, the court concludes that
granting leave to amend would serve the interests of justice. The court therefore grants Defendant’s
motion. The clerk is directed to file Defendant’s First Amended Original Answer.

Defendant also moves for summary judgment. Plaintiffinexplicably filed no response to this

motion.? After careful consideration of the motion, brief, and applicable case law, the court grants

! The court’s Initial Scheduling Order of January 12, 2000 gave the parties until January 31, 2000
to file motions for leave to amend pleadings. The court’s Modification of Scheduling Order of August 10,
2000 extended the deadline to September 29, 2000. The court’s Amended Scheduling Order of October 2,
2000 gave the parties until January 2, 2001. The specification of these deadlines, of course, did not
constitute automatic approval of any motion for leave to amend filed by the deadline.

? Plamtiff may have declined to respond to the motion for summary judgment because she concluded
it was correct. When parties do not wish to contest a motion by their opponents, they should advise their

opponent and the court promptly.
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