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ORDER

Before the Court is Defendants” Motion to Strike the Expert Report of Dr. Daniel J.
Howard and to Exclude His Testimony from Trial. Having considered the motion, and the
Response, Reply, and Appendices thereto, the Court is of the opinion that the motion should be
DENIED for the reasons below.

L Background

Plaintiffs have filed suit against Defendants alleging, inter alia, that Defendants have
violated the Lanham Act, 15 U.S.C. § 1125. Plaintiffs’ Lanham Act claim stems from
Defendants’ use of drawings of Tom Cruise and Marilyn Monroe on the outside of their photo
booths. Defendants and Plaintiffs both own photo booths that are placed inside malls around the
country. The booths operate by allowing the user to either have a picture taken inside of the
booth, or to insert a photo brought into the booth by the user, so that the machine can transform

the picture into a sketch. On the outside of Defendants’ booths (a.k.a. “Portrait Studios”) are
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sketches of Tom Cruise and Marilyn Monroe. On one corner of these celebrities’ sketch images
reads the phrase, “SCAN IN YOUR FAVORITE CELEBRITIES.” Plaintiffs claim that the
placement of these sketches on Defendants’ photo booths violates the Lanham Act because it
creates confusion as to the “affiliation, connection, or association” of Tom Cruise and Marilyn
Monroe with Defendants’ booths, and because it constitutes false advertising by implying that
the celebrities endorse Defendants’ products. Plaintiffs argue that this confusion leads users to
utilize Defendants’ booths more than Plaintiffs’ booths. To support this claim, Plaintiffs hired
Dr. Howard to perform a survey to determine the amount of actual confusion engendered by the
pictures of these celebrities on the outside of Defendants’ machines.

Dr. Howard’s study proceeded as follows: First, he downloaded Defendant Foto
Fantasy’s statement of demographics of the users of the Portrait Studios. Dr. Howard then
“spent three days observing users and potential users of a Portrait Studio” located in Grapevine
Mills Mall. Declaration of Dr. Howard (“Declaration”) at 2. He observed 30 people using the
photo booth and another 120 who expressed interest in using the booth. Dr. Howard then
compared the demographics of these people with the demographics given by Foto Fantasy and
determined that “the published demographics were approximately accurate.” Id. He “was also
able to further specify the gender breakdown of the ‘parents’ referred to in the published
demographics, and determined they were primarily mothers as opposed to fathers.” Id.

Dr. Howard next “conducted two focus groups as a first ‘pretest’ to determine consumer
interpretation of the term ‘endorses and approves,”” a phrase he planned to use in the survey
questions. Id. One focus group was composed of adults aged 18-42, and the other of

adolescents 13-17. See id. The participants in these pretests were people Dr. Howard had found






























