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MEMORANDUM OPINION AND ORDER

This is an appeal from an order granting summary judgment to Appellee, entered February
19, 1999 by the United States Bankruptcy Judge. The order ruled that an income tax assessment
against the Debtor/Appellant, for the 1986 tax year, was not discharged by the bankruptcy court’s
order of discharge on December 23, 1997. After careful consideration of the briefs, supporting
evidence, and applicable law, the order of the bankruptcy court is affirmed.

| Factual and Procedural Background'

This case revolves around the 1986 tax return for Pendleton Waugh (“Waugh”) and his wife.
Waugh contends that the return was signed and mailed on May 21, 1987 (after having received an

extension of the filing deadline), but the IRS contends that the return was never received. On March

" The facts contained herein are either undisputed or, where they are disputed, presented in the light
most favorable to Appellant, as the party opposing the bankruptcy court’s grant of summary judgment.
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20, 1989, Waugh’s wife responded to an inquiry from the IRS concerning the missing tax return by
sending an unsigned copy of the 1986 return. The copy of the return did include two specific
documents that were signed by Waugh: 1) a declaration that Waugh was in compliance with IRS
requirements for the substantiation of travel and entertainment expenses, see I.R.C. § 274(d); and
2) a copy of the previously filed Form 4868, Application for Automatic Extension of Time to File
U.S. Individual Income Tax Return.

The IRS received the copy of the return on March 24, 1989, and subsequently requested that
the Waughs execute a verification form under penalty of perjury. Waugh contends that he never
received this request for a signature. On August 21, 1989, the IRS sent the Waughs a request for
payment for the balance still owed for the 1986 tax year, including interest and penalties. The
Waughs sent a check in the full amount requested on September 1, 1989.

The Waughs’ 1986 tax return included a loss of at least $364,0007 from his share of the Agri-
Cal Venture Associates partnership (“Agri-Cal”),® which was also registered as a tax shelter. This
loss effectively offset much of the Waughs’ other income for the year, including wages of $120,061
and capital gains of $445,004, reducing their taxes accordingly. The IRS’ copy of the 1986 tax

return was stamped “Accepted Non-TEFRA Issues,” apparently on December 7, 1989. By so doing,

2 The Schedule E and Form 1040 showed a loss of $364,000, while the Form K-1 provided to him
by the partnership showed that his share of the partnership’s losses was $373,586. Waugh implies that he
delayed filing his 1986 tax return because he was waiting for the K-1 from Agri-Cal. His brief states that
he received the K-1, and sent it to his tax preparer, on May 18, 1987; his tax preparer completed the return
the same day; and the return was filed on May 21, 1987. From this, one would assume that the return and
the K-1 would be consistent. Waugh'’s brief does not discuss the discrepancy. The court also notes that the
copy of the 1986 tax return offered by Waugh was not signed by the tax preparer.

* A partnership such as Agri-Cal files an information return with the IRS, see I.R.C. § 6031, but the
partners’ proportionate shares of the partnership’s income, losses, and deductions are reflected directly in
the returns of individual partners rather than taxed at the partnership level. I.R.C. §§ 701-02.
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