v

U.S.BISTI
NORTHERN DISTE
: __FILr
IN THE UNITED STATES DISTRICT COURJT - -
FOR THE NORTHERN DISTRICT OF TEXAS APR 17 200/
DALLAS DIVISION »
WILLIE J. MCKINNEY, § a CI;;ERK, UL BisSiradi ¢
. . BY ‘
§ Deputy M
Plaintiff, § 7
§ Civil Action No. 3:99-CV-1009-D
VS. §
8
TEXAS DEPARTMENT OF §
TRANSPORTATION, § SR
T
§
Defendant. § W
MEMORANDUM OPINION
AND ORDER

Plaintiff Willie J. McKinney (“McKinney”) sues defendant Texas Department of
Transportation (“DOT”) alleging that DOT violated Title VII of the Civil Rights Act of 1964 (“Title
VII”), 42 U.S.C. § 2000e ef seq., by terminating his employment based on his African-American
race." DOT moves for summary judgment. The court must decide whether the Supreme Court’s
decision in Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 142 (2000), affects the
availability of summary judgment in this case. For the reasons that follow, the court grants the

motion.?

'The court on August 24, 1999 dismissed without prejudice his claims for relief under 42
U.S.C. § 1983 and the Texas Commission on Human Rights Act, Tex. Labor Code Ann. §§21.001-
21.405 (West 1996 & Supp. 2001), and dismissed with prejudice his claim for punitive damages. See
Aug. 24, 1999 Order at 2.

*McKinney’s February 5, 2001 motion to strike is denied. McKinney maintains that the
affidavits of several DOT employees should be stricken because they do not state that the testimony
contained in them is true and correct, thereby preventing perjury from being assigned to them.
Because the affidavits are explicitly made under oath, this argument lacks merit. McKinney also
moves to strike the documents referred to in the affidavit of Timothy Powers (“Powers”). Because
the court has not relied on this evidence, it denies this part of the motion to strike as moot.
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I
DOT employed McKinney from 1986 until September 28, 1998. DOT maintains that it
terminated his employment because, during a meeting in which DOT supervisory personnel were
advising McKinney (who had been a problem employee) that it was extending the probationary period
that he was currently undergoing, McKinney made a statement that the other attendees perceived as
a threat in the workplace. McKinney alleges that the real reason for his termination is his African-
American race and sues under Title VII for race discrimination. DOT moves for summary judgment ’

II
McKinney’s Title VII race discrimination claim is governed by the familiar burden shifting
framework defined in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973), and applied
by the Supreme Court most recently in Reeves. Under this framework, a plaintiff first must establish
a prima facie case of discrimination. See Reeves, 530 U.S. at 142. Once he meets this burden, the
defendant is obligated to produce a legitimate, nondiscriminatory reason for the employment decision
at issue. See id. This is a burden of production, not persuasion, and involves no credibility
assessment. See id. Once the defendant meets this production burden, the presumption of
discrimination disappears. Id. The factfinder must decide the ultimate question whether the plaintiff
has proved intentional discrimination. See St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 511-12
(1993); see also Russell v. McKinney Hosp. Venture, 235 F.3d 219, 222 (5th Cir. 2000). At the

summary judgment stage, the plaintiff must only raise a genuine issue of material fact that the

3The court has not considered for any purpose DOT’s supplemental appendix filed February
20, 2001 because it is impermissible under either the pre-1998 or the present summary judgment
rules. See Tovar v. United States, 2000 WL 425170, at *4 n.8 (N.D. Tex. Apr. 18) (Fitzwater, J.),
aff'd, ___F.3d __ (5th Cir. Dec. 12, 2000) (table) (per curiam).

-2-










































