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MEMORANDUM OPINION AND ORDER

Before the court are Defendant Jim Engram, Individually, d/b/a Jim Engram & Associates’
Motion for Summary Judgment and Defendant John Hancock’s Motion for Summary Judgment,
both filed August 29, 2000.! After careful consideration of the motions, responses, briefs, evidence
submitted by the parties and applicable law, the court grants Defendants’ motions for summary
judgment.

L. Factual and Procedural Background?

Atthe time of the events giving rise to this action, Defendant Jim Engram, individually, d/b/a
Jim Engram & Associates (“Engram”) was an independent insurance agent, selling products of

various companies including those of Defendant John Hancock Mutual Life Insurance Company

! Both motions incorporate by reference the arguments of the other. The court therefore construes
both motions as having been made collectively by both Defendants.

*The facts contained herein are either undisputed or, where they are disputed, presented in the light
most favorable to Plaintiffs as the nonmovants.
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(“Hancock™). Engram was an experienced insurance agent with over ten years experience, and a
chartered life underwriter. He was based in South Carolina, and was not licensed as an insurance
agent in the State of Texas. Engram was also a salesman for Dadecor, a company owned by Plaintiff
Brett M. Davis (“Davis”), which sold real estate syndications, private placements, and limited
partnerships. Engram initially met Davis in 1981, and they had regular interaction in connection
with Engram’s employment at Dadecor.

In 1982, Davis discussed the need to acquire life insurance with his tax attorney, who
contacted Engram. Engram and Davis met in Dallas in 1983, where Engram presented an illustration
(“the 1983 Illustration”) of how the proposed $10 million whole life insurance policy would
perform. In essence, the program was to work as follows:

* Davis would make payments (totaling $334,400) only during the first seven years of the policy;

» after policy year four, the policy would generate dividends to Davis;?

» dividends would be applied to pay the insurance premiums;

» to the extent that dividends were less than the premium amounts, the balance due would be
borrowed against the cash value of the policy;

* interest on these loans against the cash value of the policy would be paid either out of dividends
or by an additional loan against the policy;

» eventually, as the dividends increased, they would exceed the amounts required for premium and

interest payments, at which point they would be applied to reduce the loan balance; and

3 Hancock was a mutual life insurance company at the time. Policyholders were also owners of the
mutual association, and thus received dividends from Hancock’s earnings.
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