\/ UL TISTRICT COURT
NORTHERN DISTRICT GF TEXAS

AN TR
?«\ G IN THE UNITED STATES DISTRICT QOURT
Q FOR THE NORTHERN DISTRICT OF TEXAS I’J\:’! - 2 2004

DALLAS DIVISION
CLERK, US.DISTRICT CO
By
Deputy

AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES LOCAL 1,

and

JUSTIN MCCRARY,
Plaintiffs,
v. Civil No. 3: 04-CV-1219-H
DAVID M. STONE, in his official capacity as
Administrator, Transportation Security
Administration, United States Department of

Homeland Security,
Defendant.

¥ X K K K X X X ¥ ¥ KX K ¥ X %

MEMORANDUM OPINION AND ORDER

Before the Court are Defendant's Motion to Dismiss under Federal Rules of Civil
Procedure 12(b)(1) and 12(b)(6), filed September 8, 2004; Plaintiffs' Response, filed October 8§,
2004; and Defendant's Reply, filed October 25, 2004. For the following reasons, the Court is of the
opinion that Defendant's Motion should be GRANTED in its entirety.
L. Background

Plaintiff Justin McCrary ("McCrary") is a federal employee as a security screener in
the Transportation Security Administration (TSA) at the Dallas Love Field Airport. (PL's 1st Am.
Compl. at 2.) McCrary began his employment there in September 2002. (Id.) A conditional
appointment letter was provided to McCrary indicating that his yearly base salary would be $26,257

and that he would receive a locality pay adjustment of an additional 10.9%, raising his total salary




to $29,120. (Id. at 4.) McCrary alleges that he has not been paid the amount offered in the
conditional appointment letter. (/d.) Plaintiff American Federation of Government Employees Local
1 ("AFGE Local 1") is a union which represents federal employees as a lobbyist on their behalf and
which represents federal employees in collective bargaining disputes. (See Pl.'s Resp. at 20).
Plaintiffs sues under the Little Tucker Act, 28 U.S.C. § 1346(a)(2) for violation of Plaintiff's Fifth
Amendment and contract rights and directly under the Fifth Amendment of the Constitution. (See
Pl's Resp.at7,13). D
IL. Standard

“When a Rule 12(b)(1) motion is filed in conjunction with other Rule 12 motions,
the court should consider the Rule 12(b)(1) jurisdictional attack before addressing any attack on the
merits.” Rammingv. U.S., 281 F.3d 158, 161 (5th Cir. 2001), cert. denied, 536 U.S. 960 (2002).
A. Rule 12(b)(1) Motion

Plaintiffs bear the burden of proving jurisdiction. Ramming v. United States, 281
F.3d 158, 161 (5th Cir. 2001); Boudreau v. United States, 53 F.3d 81, 82 (5th Cir. 1995). A District
Court properly grants a motion to dismiss for lack of subject matter jurisdiction when it lacks the
statutory or constitutional power to adjudicate the case. John Corp. v. City of Houston, 214 F.3d
573, 576 (5th Cir. 2000) (citation omitted). Plaintiffs allege federal jurisdiction pursuant to 28
U.S.C. § 1346(a)(2) and 28 U.S.C. § 1331. (P1.’s Compl. at 3; P1.’s Resp. at 13).

At the threshold, the Court considers whether Defendant’s challenge to jurisdiction
is a “factual attack™ or a “facial attack.” Irwinv. Veteran’s Administration, 874 F.2d 1092, 1096 (5th
Cir. 1989), aff’d, 498 U.S. 89; Pattersonv. Weinberger, 644 F.2d 521, 523 (5th Cir. 1981). “[I]fthe

defense merely files a Rule 12(b)(1) motion, the trial court is required merely to look to the




























