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FITZWATER, District Judge:

The bankruptcy court awarded plaintiff-appellee Daniel Alan Wakefield (“Wakefield”)
damages under 11 U.S.C. § 525(b) and Texas libel law after finding that defendant-appellant
Southwest Securities, Inc. (“SWS”) had terminated his employment solely because he had filed for
bankruptcy and had given false reasons in a Form U-5 for discharging him. The bankruptcy court
rejected SWS’s reliance on the defense of judicial estoppel to bar Wakefield’s § 525(b) cause of
action. It applied a purely objective standard to find that, when Wakefield failed to amend the
schedules in his chapter 7 case to reflect his § 525(b) claim, he had no motive to conceal the claim.
Because the bankruptcy court abused its discretion in applying a purely objective standard, the court

vacates and remands for further proceedings on the judicial estoppel issue and does not reach the



question whether Wakefield can recover so-called additional damages for the § 525(b) violation. The
court holds that if on remand the bankruptcy court finds that Wakefield is not judicially estopped from
recovering, its findings on § 525(b) liability and lost pay damages must be affirmed. The court affirms
the bankruptcy court’s decision that SWS committed libel and its award of damages for libel.

I

Wakefield was employed as a broker for SWS, a securities firm, from October 2000 until he
was discharged in April 2001. Before working for SWS, he was employed in a similar capacity with
two other securities brokers, Raymond James Financial, Inc. (“Raymond James”) and Josephthal &
Co., Inc. (“Josephthal”). At SWS, Raymond James, and Josepthal, Wakefield obtained front-money
loans, i.e., advances against commissions that are forgiven over a negotiated period of time. Ifa
broker leaves the firm before the loan is forgiven, he becomes obligated to pay the balance.
Wakefield owed some parts of the Raymond James and Josephthal loans while employed by SWS.

In December 1999 Raymond James initiated an arbitration proceeding against Wakefield with
the National Association of Securities Dealers (“NASD”) seeking recovery of an unpaid front-money
loan balance of $90,675.00. Raymond James obtained an award for that amount in approximately
February 2001, while Wakefield was employed by SWS.

In March 2001 the NASD notified Wakefield that his broker’s license would be suspended
in 15 days unless he paid the award, arranged with Raymond James to pay or settle the claim,
demonstrated that the award had been or was being vacated or modified, or demonstrated that he had
filed for bankruptcy or that the award had been discharged. Wakefield was unable to pay the award
and instead filed for chapter 7 protection on April 3, 2001.

Kevin J. Marsh (“Marsh”), SWS’s Vice President and Branch Manager, also received the
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NASD notice. Wakefield advised Marsh that his arbitration attorneys were aware of the letter and
were attempting to resolve the matter. Marsh made several telephone calls to Raymond James on
Wakefield’s behalf in an unsuccessful attempt to assist him in resolving the matter by settlement or
installment agreement.

On or about April 9, 2001--a few days before the NASD deadline elapsed--Marsh and
Wakefield discussed the possibility that Wakefield would file for bankruptcy. Wakefield incorrectly
advised Marsh that he might have to file. Unbeknown to him, his bankruptcy counsel had already
filed for chapter 7 protection on April 3. Marsh advised Wakefield that filing for bankruptcy would
be grounds for termination. Wakefield told his bankruptcy attorney about Marsh’s comment, and the
attorney contacted Marsh and informed him that discharging Wakefield solely because of his
bankruptcy would violate § 525(b) of the Bankruptcy Code. Wakefield filed his bankruptcy schedules
and statement of financial affairs on or about April 19, 2001.

SWS terminated Wakefield on April 27, 2001 for the stated reasons that he would require
heightened supervision, SWS would have to hire additional personnel to supervise him, and SWS did
not have the resources to accommodate such supervisory needs. When SWS discharged Wakefield,
it was required to file a Form U-5 with the NASD.! In response to a question that requested the

reason for termination, SWS stated:

'AForm U-5 is a “Uniform Termination Notice for Securities Industry Registration,” adopted
by the NASD.
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