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DELLA STAPLES AND BILLY STAPLES, CLEIK, U8, BISTRICT COURT
etal., By
Bepury —
PLAINTIFFS, CIVIL ACTION NO.
3:03-CV-0180-M (lead case)
V.

(Consolidated with 3:03-CV-0181-M
MERCK & CO., INC,, through 3:03-CV-0189-M)
HARVEY RESNICK, M.D.,

and R/D CLINICAL RESEARCH, INC,,

DEFENDANTS.
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MEMORANDUM OPINION AND ORDER

A number of cases, separately removed, were consolidated into this case. In each Notice
of Removal and/or Amended Notice of Removal, Defendant Merck alleged that jurisdiction is
proper in this Court because Plaintiffs fraudulently joined two Texas defendants: Dr. Harvey
Resnick, M.D., and R/D Clinical Research, Incorporated (collectively, “Clinical Researchers”).
If the Clinical Researchers were not fraudulently joined, then this case is non-removable under
28 U.S.C. § 1441(b). In December 2002, the Plaintiffs filed ten actions in multiple district courts
in Dallas County, Texas. The petitions asserted nearly identical claims against Defendants
Merck & Co., Inc. (“Merck”), for a variety of causes of action, including negligence, fraud and
conspiracy. Plaintiffs specifically named the Clinical Researchers only in the negligence count,
but also implicated the Clinical Researchers in the fraud and conspiracy counts.

Merck answered on January 27, 2003. Two days later, Merck removed the suits and then,




on February 6, 2003, filed an Amended Notice of Removal to correct a mistake as to the state
court where one action was commenced. On February 11, 2003, this Court consolidated all
Plaintiffs’ actions into the Staples action, Civil Action No. 3:03-CV-0180-M, and instructed the
parties to file briefs concerning the issue of fraudulent joinder.

The Texas citizenship of the Clinical Researchers would ordinarily defeat removal
jurisdiction under 28 U.S.C. § 1441(b). However, Merck contends that this Court may assert its
removal jurisdiction because the Plaintiffs fraudulently joined the Clinical Researchers. For the
reasons herein stated, this Court finds that the Plaintiffs fraudulently joined the Clinical

Researchers. Thus, removal was proper, and this Court has jurisdiction over this action.

FACTUAL BACKGROUND

In May 1999, Merck received approval from the Federal Drug Administration and began
distributing, marketing, and selling VIOXX®, an osteoarthritis and pain-relief drug. Plaintiffs
received VIOXX® and now allege that they suffered adverse cardiovascular effects as a result of
ingesting the drug. Specifically, the Plaintiffs allege that Merck, through its clinical studies,
knew that VIOXX® caused adverse cardiovascular effects. Plaintiffs allege that, rather than
disclosing such information, Merck negligently and fraudulently concealed it, instead marketing
the drug as safe and effective. Plaintiffs further allege that the Clinical Researchers acted in
concert with Merck, choosing not to report the drug’s adverse effects despite performing clinical
studies during the development stage of VIOXX® that made them aware of possible side effects.

Where fraudulent joinder is alleged in removed cases, the Court must decide all disputed
































































