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MEMORANDUM OPINION AND ORDER

Before the Court are Defendant’s Motion to Dismiss, filed August 11, 2003; Plaintiff’s
Response to Defendant’s Motion to Dismiss, filed September 30, 2003; and Defendant’s Reply to
Plaintiff’s Response to Motion to Dismiss, filed October 15, 2003. For the following reasons,
Defendant’s motion to dismiss is GRANTED for lack of subject matter jurisdiction, and the case
is DISMISSED without prejudice.

I. Background

On May 14, 2003, Plaintiff Johanna Maresh, as next friend of Regina Maresh (“Maresh™),
filed the instant suit against Defendant Tommy G. Thompson, Secretary of the Department of Health
and Human Services, in his capacity as the official responsible for enforcing the Medicare
Secondary Payer Act (“MSPA”). (P.’s Compl. at 1,2.) Plaintiffalleges that Defendant violated the
Due Process Clause of the Fifth Amendment when Defendant invoked the MSPA to seek and obtain
reimbursement from Maresh for certain Medicare payments that Defendant had made on Maresh’s

behalf. (/d. at 8.)



On or about November 13, 1998, Maresh suffered severe brain damage when medical
personnel at Harris Methodist-Fort Worth Hospital administered an overdose of Demerol following
gallbladder surgery. (/d. at 3.) Medicare paid for treatment that Maresh received as a result of the
overdose. (/d. at3-4.) Maresh then filed a personal injury lawsuit against the hospital and medical
personnel, which lawsuit eventually resulted in settlement payments of $370,000 and $325,000 in
April 2002 and October 2002, respectively. (Id. at 7, Ex. B, Ex. C.) On April 12, 2002, the Health
Care Financing Administration, now known as the Centers for Medicare and Medicaid Services
(“CMS”), notified Maresh that, due to the settlement of her lawsuit, the MSPA required Maresh to
reimburse Medicare for approximately $77,381.59. (Id. at4, Ex. A; D.’s Br. at 3 n.3.) Pursuant to
an agreement signed by Maresh in July 2002 and by CMS in October 2002, Maresh reimbursed
Medicare in the amount of $24,901.07 as payment in full under the MSPA. (P.’s Compl. at 4, Ex.
B.) The agreement also provided that Maresh “waives any administrative or judicial appeal rights.”
(/d. at Ex. B.)

On December 17, 2002, the Fifth Circuit Court of Appeals decided the case of Thompson
v. Goetzmann, 315 F.3d 457 (5th Cir. 2002). Although the Fifth Circuit amended that decision on
July 7,2003, see Thompson v. Goetzmann, 337 F.3d 489 (5th Cir. 2003), Plaintiff contends that the
Goetzmann line of cases prohibits Defendant from invoking the MSPA to seek and obtain
reimbursement of Medicare payments from a settlement in a personal injury lawsuit. (P.’s Resp.
at 1-2.) Accordingly, without first pursuing any administrative remedy, Plaintiff filed the instant
suit in this Court to recover the $24,901.07 that Maresh had paid to Medicare as reimbursement
under the MSPA. (P.’s Compl. at 7, 13.) Defendant now moves to dismiss the suit for lack of
subject matter jurisdiction and for failure to state a claim upon which relief can be granted. (D.’s

Br.at11,25)












