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UNITED STATES OF AMERICA,

Plaintiff,
CIVIL ACTION NO.
VS.
3:02-CV-2326-K
DR. JAMES DAVID KEY, SR., et al.,

Defendants.
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MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiff United States of America’s Motion for Summary
Judgment. Having considered the merits of the motion, and for the reasons stated
below, the motion is GRANTED.

L. Background

This is a suit brought by Plaintiff United States of America (“United States”)
against Defendant Dr. James David Key, Sr. (“Dr. Key”) for the purpose of reducing Dr.
Key’s tax liability to the United States to judgment. The United States alleges that Dr.
Key owes the United States federal income taxes amounting to $1,551,547.12 as of June
23, 2003, plus interest and penalties thereafter, for the tax years 1983, 1987, 1988,
1989, 1991, and 1997. On January 10, 2001, Dr. Key made a request for a collection
due process hearing pursuant to 26 U.S.C. § 6330. On May 28, 2002, the United States

Tax Court entered an agreed order determining Dr. Key’s tax liability for the years 1987,



1988, 1989, 1990, and 1991. The United States subsequently timely filed suit in this
Court seeking to have Dr. Key's tax liability reduced to judgment.

The United States thereafter filed its Motion for Summary Judgment, asking the
Court to enter judgment as to Dr. Key’s tax liability, order the sale of several parcels of
Dr. Key’s real property to satisfy his tax liabilities, and determine the order in which Dr.
Key’s judgment creditors are to be paid, if at all.
II.  Summary Judgment Standard

Summary judgment is appropriate when the pleadings, affidavits and other
summary judgment evidence show that no genuine issue of material fact exists and the
moving party is entitled to judgment as a matter of law. FED.R.C1v.P. 56(c); Celotex
Corp. v. Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 2551 (1986). The moving party
bears the burden of identifying those portions of the record it believes demonstrate the
absence of a genuine issue of material fact. Celotex, 477 U.S. at 322-25, 106 S.Ct. at
2551-54. Once a movant makes a properly supported motion, the burden shifts to the
nonmovant to show that summary judgment should not be granted; the nonmovant may
not rest upon allegations in the pleadings, but must support the response to the motion
with summary judgment evidence showing the existence of a genuine fact issue for trial.
Id. at 321-25, 106 S.Ct. at 2551-54; Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255-

57,106 S.Ct. 2505, 2513-14 (1986). All evidence and reasonable inferences must be



viewed in the light most favorable to the nonmovant. United States v. Diebold, Inc., 369
U.S. 654, 655, 82 S.Ct. 993 (1962).
III.  Dr. Key’s Tax Liability

The United States argues that Dr. Key owes the United States federal income
taxes for tax years 1983, 1987, 1988, 1989, 1991, and 1997, in the amount of
$1,551,547.12 as of June 23, 2003, plus interest and penalties until that amount is paid.

As evidence of Dr. Key’s tax liabilities, the United States has submitted a Form
4340 for each of the tax years at issue. A Form 4340 is presumptive proof of a valid
assessment if the taxpayer produces no evidence to counter the presumption. See U.S.
v. McCallum, 970 F.2d 66, 71 (5™ Cir. 1992). According to the Forms 4340 submitted
by the United States, Dr. Key’s balances for the relevant tax years as of October 28,
2002, are as follows: (1) 1983: $45,582.37; (2) 1987: $422,154.12; (3) 1988:
$457,714.74;(4) 1989: $133,293.33; (5) 1991: $253,303.82; and (6) 1997: $6,007.40.
Additionally, the United States presents the declaration of Leola Stehle, an interest
examiner employed by the Internal Revenue Service, to establish the liability amount.
In her declaration, Ms. Stehle’s states that Dr. Key’s tax liability for tax years 1983,
1987, 1988, 1989, 1991, and 1997 equals $1,551,547.12, through June 23, 2003.

Dr. Key disputes this amount, arguing that his tax liability should be reduced by
$165,695.34 for payments he made which the United States failed to properly take into

account. These alleged payments include: (1) $60,000 levied from Dr. Key’s son’s
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