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NORTHERN DISTRICT OF TE
DALLAS DIVISION

ROBERT P. POTTS, et al.,
Plaintiffs,

V. Civil Action No. 3:02-CV-1599-M
UNITED STATES DEPARTMENT OF
THE TREASURY,

Defendant.
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FINDINGS, CONCLUSIONS, AND RECOMMENDATION
OF THE UNITED STATES MAGISTRATE JUDGE

Pursuant to the District Court’s Order of Reference, entered July 22, 2003, “Defendant’s
Motion to Dismiss,” filed July 1, 2003, is before this Court for hearing, if necessary, and for
recommendation. The Court held a hearing on this matter on August 14, 2003. Having considered
the arguments of the parties in connection with the pleadings, the Court hereby RECOMMENDS
that the motion be GRANTED to the extent discussed below and that the case be DISMISSED
without prejudice.
| Background

On July 26, 2002, Plaintiffs Oswaldo Cajas, Matilde Cajas, Robert Potts and Store Decor
Company, Inc. (collectively “Plaintiffs”) filed a Complaint pursuant to the Freedom of Information
Act (“FOIA”), 5 U.S.C. § 552, against Defendant, the United States Department of the Treasury
(“Defendant”). The following facts are undisputed.

1. On May 15, 2002, Plaintiffs Robert Potts and Store Decor Company, Inc. requested

by letter that their Internal Revenue Service (“IRS”) administrative files for the tax
periods 1999 and 2000 be produced, of which Defendant acknowledged receipt on

May 20, 2002;



On May 29, 2002, Plaintiffs Oswaldo and Matilde Cajas requested by letter that their
IRS administrative files for the tax periods 1996 through 2000 be produced, of which
Defendant acknowledged receipt on June 10, 2002;

In its June 12, 2002 letter to Robert Potts and Store Decor Company, Inc., and in its
July 18, 2002 letter to Oswaldo and Matilde Cajas, Defendant stated that it could not
meet the statutory time limits, and requested additional time to locate and consider
releasing the IRS records covered in the FOIA requests;

Defendant has provided numerous documents to Plaintiffs regarding their FOIA
requests;

Plaintiffs have no knowledge of and cannot point the Court to any particular

document that Defendant has withheld concerning Plaintiffs” multiple FOIA requests.

Defendant moves this Court to dismiss the current action as moot because the Internal

Revenue Service (“IRS”) has provided all documents responsive to Plaintiffs’ FOIA requests,

because Plaintiffs are not challenging the IRS’s justifications for withholding certain documents

under applicable FOIA exemptions,' and because Plaintiffs are satisfied with the disclosures. (D.’s

Motion to Dismiss). Defendant therefore seeks dismissal of this case pursuant to Fed. R. Civ. P.

12(b)(1) for lack of subject matter jurisdiction.

II.

Analysis
A.  Rule 12(b)(1) Legal Standard

Federal Rule of Civil Procedure 12(b)(1) governs challenges to a court’s subject matter

! Defendant has properly withheld specific documents with regard to Plaintiffs Potts and Store Decor

Company “under FOIA Exemptions 5, 7, and 3, as it incorporates 26 U.S.C. § 6103.” (D.’s Original Answer at 2;
P.s’ Response to D.’s Motion to Dismiss).
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jurisdiction. “A case is properly dismissed for lack of subject matter jurisdiction when the court
lacks the statutory or constitutional power to adjudicate the case.” Home Builders Ass’n of Miss.,
Inc. v. City of Madison, 143 F.3d 1006, 1010 (5th Cir. 1998) (quoting Nowak v. Ironworkers Local
6 Pension Fund, 81 F.3d 1182, 1187 (2d Cir. 1996)). In ruling on a motion to dismiss pursuant to
Rule 12(b)(1), the court may consider: “(1) the complaint alone; (2) the complaint supplemented by
undisputed facts in the record; or (3) the complaint supplemented by undisputed facts plus the court’s
resolution of disputed facts.” Clark v. Tarrant County, 798 F.2d 736, 741 (5th Cir. 1986) (citing
Williamson v. Tucker, 645 F.2d 404, 413 (5th Cir. 1981)).

In reviewing a Rule 12(b)(1) motion, however, the court must first determine whether the
defendant has made a facial or factual attack on the plaintiff’s complaint. Paterson v. Weinberger,
644 F.2d 521, 523 (5th Cir. 1981). A defendant makes a facial attack by merely filing a Rule
12(b)(1) motion, in which case “the trial court is required merely to look to the sufficiency of the
allegations in the complaint because they are presumed to be true.” Id. On the other hand, a
defendant makes a factual attack by submitting “affidavits, testimony, or other evidentiary
materials,” in which case a plaintiff must “submit facts through some evidentiary method and has
the burden of proving by a preponderance of the evidence that the trial court does have subject matter
jurisdiction.” Id. Here, Defendant has made a factual attack as it has submitted a declaration in its
Reply, and the Court also held an evidentiary hearing concerning the motion to dismiss on August
14, 2003.

B. FOIA Jurisdiction

Jurisdiction in a FOIA suit is based upon the plaintiff showing that an agency has improperly

withheld agency records. Kissinger v. Reporters Comm. for Freedom of the Press, 445 U.S. 136,
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