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NORTHERNDISTRCT G 1F
IN THE UNITED STATES DISTRICT CQURT FILED
NORTHERN DISTRICT OF TEXAS i
DALLAS DIVISION BEC 1 7 2004 !
WELLS FARGO BANK TEXAS, N.A, § CLERK.U . -—~j{
Trustee of the Eleanor Pierce Stevens § By S\il%n LT COURT
Irrevocable Gift Trust, § YWheruts
§ e
Plaintiff, §
§
V. § Civil Action No. 3:02-CV-0139-L
§
FOULSTON SIEFKIN LLP and §
HARVEY R. SORENSEN, §
§
Defendants and §
Counter-Plaintiffs. §

ORDER

Before the court are the Motion of Defendants and Counter-Plaintiffs Harvey R. Sorensen
and Foulston Siefkin LLP for Partial Summary Judgment, filed May 19, 2004; Plaintiff’s Motion for
Summary Judgment, filed June 7, 2004; and Objections of Defendants and Counter-Plaintiffs Harvey
R. Sorensen and Foulston Siefkin LLP to Plaintiff’s Supplemental Appendix, filed July 22, 2004.
After careful consideration of the motions, responses, replies, competent summary judgment
evidence, record and applicable law, the court grants the Motion of Defendants and Counter-
Plaintiffs Harvey R. Sorensen and Foulston Siefkin LLP for Partial Summary Judgment; grants in
part and denies in part Plaintiff’s Motion for Summary Judgment; and denies as moot Objections
of Defendants and Counter-Plaintiffs Harvey R. Sorensen and Foulston Siefkin LLP to Plaintiff’s

Supplemental Appendix.
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I. Factual and Procedural Background

Plaintiff Wells Fargo Bank, Texas, N.A. (“Wells Fargo” or “Plaintiff”), Trustee of the
Eleanor Pierce Stevens Irrevocable Gift Trust, filed this action in Dallas County Probate Court on
December 21, 2001, against Foulston Siefkin LLP (“Foulston Siefkin”) and Harvey R. Sorensen
(“Sorensen”) (collectively referred to as “Defendants™). Wells Fargo seeks a declaratory judgment
under Tex.Civ. Prac. & Rem. Code § 37.001 et seq. (Vernon 2002) that trust assets not be used to
pay litigation fees and expenses related to defending Defendants for alleged misconduct related to
the administration of the Eleanor Pierce Stevens Irrevocable Gift Trust (“Trust™). Defendants
removed the action to federal court on January 22, 2002, because of diversity of citizenship between
the parties and the amount in controversy exceeds $75,000. Defendants filed a counterclaim against
Plaintiff alleging breach of contract or violation of Trust, and negligence. Defendants seek a
declaratory judgment as to the amount they should recover from Plaintiff and attorney’s fees.

Defendants filed a motion for partial summary judgment seeking an interpretation of the
Trust provision upon which they rely for their claim of reimbursement. Plaintiff filed a motion for
summary judgment seeking, among other things, a declaration that it is not obligated to pay
Defendants any amount of money; or, in the alternative, that Defendants’ recovery cannot exceed
$250,000. The court now sets forth the undisputed facts on which it relies to resolve the motions.
In setting forth the facts, the court applies the summary judgment standard as set forth in the
following section.

The Trust was created by a written instrument dated April 27, 1989. Sorensen, a licensed
attorney in Kansas, is a partner in Foulston Siefkin. He represented Eleanor Stevens (“Stevens™)

beginning in 1984, and assisted her in preparing and implementing her estate plan. Stevens is the
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