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MEMORANDUM OPINION AND ORDER

Movant, Dennis Wayne Lang, filed a motion to correct, vacate or set aside his sentence
pursuant to 28 U.S.C. § 2255. Movant is an inmate in the federal prison system. Respondent is the
United States of America.

A jury convicted Movant of conspiracy to possess with intent to distribute a controlled
substance, methamphetamine. The Court sentenced Movant to 120 months’ confinement, supervised
release for a period of five years, and a fine of $2,500. Movant appealéed. The Fifth Circuit Court of
Appeals affirmed the conviction and sentence, but reversed and vacated the Court’s imposition of the
fine. United Statesv. Lang, No. 97-10814 (5th Cir. June 25, 1999) (unpublished). Movant then filed
a motion for post-conviction relief under 28 U.S.C. § 2255. Respondent filed an answer.

ISSUES PRESENTED

Movant claims that (1) he was denied the effective assistance of counsel; and (2) the quantity
and type of drugs should have been decided by the jury.

INEFFECTIVE ASSISTANCE OF COUNSEL

Movant raises two claims of ineffective assistance of counsel. He complains that counsel (1)
subpoenaed an alibi witness whom he failed to call as a witness and (2) failed to obtain a witnesses’

statement from a DEA agent. The Sixth Amendment to the United States Constitution guarantees



a defendant in a criminal case reasonably effective assistance of counsel. U.S. CONST. amend VI,
Cuyler v. Sullivan, 446 U.S. 335, 344, 100 S. Ct. 1708, 1716, 64 L. Ed. 2d 333 (1980). To obtain
post-conviction relief based upon ineffective assistance of counsel, a defendant must satisfy the two-
pronged test established in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984). The defendant must first demonstrate that cour;sel's performance fell below an objective
standard of reasonable professional service. Strickland, 466 U.S. at 687. He then must show that this
deficient performance prejudiced the defense such that the outcome of the trial would have been
different. Strickland, 466 U S. at 687. A defendant must affirmatively show how the actions of his
attorney deprived him of a fair trial. Czere v. Butler, 833 F.2d 59, 63-64 (5th Cir.1987). Conclusory
allegations are insufficient to justify habeas corpus relief. See Unifed States v. Cockrell, 720 F.2d
1423, 1427 (5th Cir. 1983), cert denied, 467 U.S. 1251 (1984); see also United States v. Jones, 614
F.2d 80, 82 (5th Cir.), cert. denied, 446 U.S. 945 (1980).

Movant claims his counsel subpoenaed Jennye Kincaid, but failed to call her to testify.
Predictions of an uncalled witnesses’ testimony are largely speculative, and the choice of witnesses
is a matter of trial strategy. See McCoyv. Cabana, 794F.2d 177, 183 (5th Cir. 1986). Significantly,
Movant does not provide an affidavit or other evidence from the uncalled witness. He makes the
unsubstantiated claim that the witness “had crucial testimony” with respect to Movant’s alibi. The
limited information Movant provides fails to establish either deficient performance or prejudice.

Tan Beezer pled guilty to conspiracy to possess with intent to distribute methamphetamine in
an earlier criminal proceeding. (Trial transcript (“Tran.”), Vol. 7 at 60-66.) At the trial in this case,
Beezer testified Movant was involved in the conspiracy and helped him transport a briefcase of cash

to DFW airport on December 22, 1994. (Tran., Vol. 7 at 188-89.) Counsel called Movant’s wife















