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U.S.DISTRICT COURT

. \\?& IN THE UNITED STATES DISTRICT COURT NORTHERNDISTRICT OF TEXAS
D FOR THE NORTHERN DISTRICT OF TEXAS FILED
N DALLAS DIVISION

FEB2 2200

CLER UL BISTICT founT
By

LINDA ERWIN, Individually and as
Representative of the Estate of CHARLES
H. ERWIN,

Dennty

Plaintiff,

V. Civil Action No. 3:01-CV-380-M

TEXAS HEALTH CHOICE, L.C. a/k/a ERTEDN

HMO TEXAS, L.C,, etal,,

B25

Defendants.

LOR OB OB LD L U OB O L LN LD O

MEMORANDUM ORDER AND OPINION

On October 1, 2001, the Court entered an Order on Defendants’ Motions for Judgment on
the Pleadings,' in which it granted Defendants’ Motions in regard to Plaintiff’s common law
fraud claim and denied the Motions as to the Chapter 88, vicarious liability, negligence, and
conspiracy claims. The Court reserved its rulings on the remaining claims in Plaintiff’s Second
Amended Complaint, as Plaintiff’s filing of the Complaint after briefing on the Motions for
Judgment on the Pleadings had closed prevented the Court from hearing the parties’ arguments
on the new claims contained within the Second Amended Complaint, which included common
law and statutory bad faith claims, third party beneficiary claims, and ERISA violations. The

Court ordered Defendants to submit supplemental briefs on the new claims by October 22, 2001,

'Defendants Kaiser Foundation Health Plan of Texas and Permanente Medical
Association of Texas filed their Motion on May 18, 2001. Defendants Texas Health Choice, The
Medical Group of Texas (f/k/a TexMed Physicians), and Sierra Health Services filed their
Motion on July 11, 2001.




while Plaintiff’s Response was due by November 2, 2001. Contemporaneous with the Court’s
issuance of its October 1, 2001 Order, Plaintiff filed her Third Amended Complaint, which
differed from the Second Amended Complaint only in Plaintiff’s pleading of its third party
beneficiary claims.” The parties submitted supplemental briefs by the appointed date. After
reviewing the parties’ submissions, the Court is of the opinion that it should GRANT
Defendants’ Motions for Judgment on the Pleadings in regard to Plaintiff’s common law and
statutory bad faith claims and third party claims (including Plaintiff’s fraudulent inducement and
negligent misrepresentation allegations, which are contained within the third party claims), but
DENY the Motions as to Plaintiff’s ERISA claim, except insofar as Plaintiff, in her ERISA
claim, requests injunctive relief on behalf of other plan participants.
L Common Law and Statutory Bad Faith

Plaintiff alleges that Defendants are liable for both common law and statutory bad faith
“by denying Mr. Erwin’s claim for liver transplant services.” Defendants urge that since these
bad faith claims clearly “relate to” Defendants’ coverage decisions, they are preempted by
ERISA. Plaintiff responds (a) that the Fifth Circuit has previously held such bad faith claims not
ERISA-preempted, and (b) even if the claims are preempted, the ERISA “savings clause,”
embodied in 29 U.S.C. § 1144(b)(2)(A), prevents preemption of bad faith claims because the
claims arise under laws that “regulate[] insurance.” Plaintiff’s first argument—that Fifth Circuit
precedent precludes a finding of ERISA-preemption of these claims—is inapposite. The cases

Plaintiff contends are controlling precedent, Transitional Hospitals Corp. v. Blue Cross & Blue

’In her Third Amended Complaint, Plaintiff pled as an alternative to her third party
beneficiary claims that Defendants fraudulently induced U-Haul to enter into the insurance
contract and that Defendants negligently misrepresented the terms of the insurance contract to U-
Haul.





































