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RLI INSURANCE COMPANY,

Plaintiff,
CIVIL ACTION NO.
VS.
3:01-CV-2536-G
MAXXON SOUTHWEST, INC., ET AL,

Defendants.
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MEMORANDUM ORDER

Before the court are: (1) the motion of the plaintiff RLI Insurance Company
(“RLI") for partial summary judgment, and (2) the cross motion of the defendants
Maxxon Southwest, Inc. (“MSI”), Gypsum Floors of Texas, Inc. (“Gypsum Floors”),
Raymond Brekke (“Brekke”), and General Supply Deck and Floor Underlayment
Company (“General Supply”)' for partial summary judgment. For the reasons

discussed below, RLI’s motion is granted, while the defendants’ motion is denied.
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On December 20, 2001, General Supply filed a notice with the court
stipulating that although named as a defendant, it will not assert any defense in the
case and will be bound by whatever coverage determination is made by the court. See
Stipulation, December 20, 2001.



[. BACKGROUND

This is an insurance coverage dispute. RLI brought this suit seeking a
declaration that it does not owe a duty of defense and indemnity, under two
commercial insurance policies,2 in connection with a civil suit brought against MSI,
Gypsum Floors, and Brekke. See Plaintiff’s Brief in Support of Motion for Partial
Summary Judgment (“Plaintiff’s Motion”) at 1. MSI is a Texas-based distributor of
gypsum cement, a component used in floor underlayment applications. Id. at 3.
Gypsum Floors is Texas-based gypsum cement dealer. Id. Brekke, at all times
relevant to the instant complaint, was the president, director, and shareholder of
MSI, as well as the owner and chief operator of Gypsum Floors. Id. Brekke is a
resident and domiciliary of Dallas, Texas. Plaintiff’s First Amended Complaint for
Declaratory Judgment (“Complaint”) 1 4.

On December 20, 2000, General Supply, another dealer of MSI gypsum

cement, filed suit against MSI, Gypsum Floors, Brekke, and the Maxxon Corporation

2 On or about April 1, 2000, RLI issued Commercial Liability Policy
Number OUL0044908, effective April 1, 2000 to April 1, 2001, to Gypsum Floors.
See Plaintiff’s First Amended Complaint for Declaratory Judgment (“Complaint”)

1 12; Commercial Umbrella Liability Policy, located in Appendix in Support of
Plaintift’s Motion for Partial Summary Judgment (“Plaintiff’s Appendix”) as Exhibit
B. On or about April 1, 2001, RLI renewed this policy under Commercial Liability
Policy Number OUL0048606, which extended coverage to April 1, 2002. See
Complaint 1 13; Commercial Umbrella Liability Policy, located in Plaintiff’s Appendix
as Exhibit C. MSI and Brekke are named as co-insureds under both RLI policies. See
Complaint 11 12, 13; see also Plaintiff’s Appendix, Exhibits B and C.
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(“Maxxon”)’ for alleged violations of the Robinson-Patman Act and conspiracy to
violate federal antitrust laws. See Plaintiff’s Motion at 3; Complaint for Violation of
Federal Antitrust Laws in Civil Action Number 3:00-CV-2745-G (“Antitrust
Complaint”) 11 70-78. In its complaint, General Supply asserted that, beginning
some time prior to 1996, Brekke, “the president of MSI and owner of [Gypsum
Floors], intentionally and knowingly set up [a] discriminatory pricing [scheme] used
by MSI with the purpose of allowing his dealer, [Gypsum Floors], to gain a price
advantage over [its] competition.” Antitrust Complaint 1147, 52. Under this
alleged scheme, MSI sold Gypsum Floors various grades of gypsum cement at a
substantially lower price than other dealers, along with special unpublished discounts,
so that Gypsum Floors could underbid competitors such as General Supply on
construction projects. See id. 11 47-51. As a result, General Supply claims to have
paid MSI significantly higher prices than Gypsum Floors for the same quantity,
quality, and grade of gypsum cement, “shipped on the same day or reasonably

[contemporaneous] therewith.” See id. 19 33-34. General Supply sought actual and

3 Maxxon is Minnesota-based manufacturer and supplier of gypsum

cement. See Complaint for Violation of Federal Antitrust Laws in Civil Action
Number 3:00-CV-2745-G (“Antitrust Complaint”) 19 7, 14, located in Plaintiff’s
Appendix as Exhibit A. At all times relevant to this dispute, MSI was a distributor of
Maxxon gypsum products. See id. 1 16. Maxxon, however, has not been named as a
party in this case.
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