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IN THE UNITED STATES DISTRICT COURT
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FOR THE NORTHERN DISTRICT OF TEXAS JIN20 2003
——— DAEEASDIVISION— -
IN RE PIRANHA, INC., § | ;ysm,u 8. DISTRICT COUP’
§ i Deputy
Debtor. § i e
§
RICHARD S. BERGER, § Civil Action No. 3:01-CV-2223-D
§  (Bank. Ct. Nos. 01-36611-RCM-11,
Appellant, § 01-36612-RCM-11, 01-36613-RCM-11,
§ and 01-36614-RCM-11, Jointly Administered
VS. § under No. 01-36611-RCM-11)
§
PIRANHA, INC,, §
§
Appellee. §
APPEAL FROM THE

UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FITZWATER, District Judge:

This is an interlocutory appeal that challenges the bankruptcy court’s October 10, 2001 order
denying appellant Richard S. Berger’s (“Berger’s”) motion to dismiss the bankruptcy of debtor
Piranha, Inc. (“Piranha”) for want of subject matter jurisdiction." The court affirms the bankruptcy
court’s order.

1

For reasons that need not be explained in detail, in order for Piranha to have filed for chapter

'Berger sought leave to appeal on October 22, 2001. The court granted the motion on
November 30, 2001. Thereafter, the appeal lay dormant as the parties attempted to reach a
settlement, and the court extended the briefing deadlines several times. On June 4, 2003, however,
after it appeared that efforts at settlement had been exhausted and the parties requested no additional
continuances of the briefing schedule, the court reopened the appeal.




11 protection” on August 8, 2001 and for the bankruptcy court now to have subject matter
_iurisdieti Piranha’s banl it that Michael Steele (“Steele”) was stilla
Piranha director as ofthe June 15, 2001 meeting of Piranha’s Board of Directors.® Berger maintained
in the bankruptcy court that Steele was not a director because he had resigned, as evidenced by a May
29, 2001 Form 8-K that Piranha’s general counsel prepared and Piranha filed with the Securities and
Exchange Commission (“SEC”) under Regulation S-T, 17 C.F.R. § 232.302 (2003). The Form 8-K
stated that Steele had resigned as a director as of May 25, 2001. Berger moved to dismiss the
bankruptcy on that basis, i.e., that Steele was not a director and therefore a purported successor
director—Mike Churchill (“Churchill”}—could not have authorized the subsequent bankruptcy filing.
Following a hearing, the bankruptcy court denied the motion.
IT
A
“The court reviews the bankruptcy court’s conclusions of law de novo, but reviews its fact
findings only for clear error.” In re Nary, 253 B.R. 752, 756 (N.D. Tex. 2000) (Fitzwater, J.)

(quoting Inre ICH Corp., 230 B.R. 88,91 n.10 (N.D. Tex.1999) (Fitzwater, J.) (citations omitted)).

>The bankruptcy court converted Piranha’s case to a chapter 7 liquidation on April 1, 2003
and appointed a trustee. The chapter 7 trustee filed the brief of appellee in this appeal.

3See Appellant Br. at 7 n.4:

Whether or not Steele resigned is the central issue to the resolution of
this appeal. If Steele had resigned on or before May 29, 2001, all
actions of the Board of Directors after May 29, 2001, are improper
because none of the actions were approved by both of the remaining
directors, Berger and Sample. If Steele resigned on or before May 29,
2001, any action taken by the Board of Directors, which relied on a
vote by Churchill is invalid because Churchill was not a validly elected
director.
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