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MEMORANDUM OPINION AND ORDER

Before the Court are motions in three separate cases raising a single legal question: whether

the Immigration and Nationality Act (“INA”) § 236(c), codified at 8 U.S.C. § 1226(c)(1), is




unconstitutional as applied to permanent resident aliens. After careful consideration of the legal
issues presented by Petitioners and Respondents in their briefing and at oral argument, the Court
concludes that the statutory provision is unconstitutional. The irrebuttable presumption that
permanent resident aliens falling within the ambit of § 236(c) are flight risks and/or a danger to the
community does not comport with substantive due process guarantees of the Fifth Amendment to
the United States Constitution.
FACTUAL PREDICATE

The three petitioners in these cases are Dhonovan Paul Ramos Serrano (“Serrano”), Ismael
Martinez-Mendoza (“Mendoza”), and Primitivo Molina (“Molina”). Each was detained pursuant
to § 236(c). A brief recounting of the underlying facts of each case follows:

(1) Serrano

Serrano, a citizen of the Phillippines, entered the United States in 1990 as a visitor and
gained permanent resident alien status on August 13, 1992. On April 30, 1998, he was sentenced
to 46 months in federal prison for conspiracy to commit bank fraud and receipt of stolen money.
On June 30, 1999, based on the federal conviction, the Immigration and Naturalization Service
(“INS”) initiated removal proceedings and served petitioner with a Notice to Appear, alleging
deportability under the INA. On December 22, 2000, after serving 40 months of his 46-month
sentence, Serrano was released from federal prison and transferred to Harris County, Texas, to
answer to outstanding fraudulent check charges. At some point, Serrano was released by state
authorities and remained at large for several months, during which period he lived in Arizona,
returning to Dallas three times to attend scheduled deportation hearings, the first two of which were
rescheduled. On June 5, 2001, Serrano appeared before an Immigration Judge, who informed

Serrano that he should never have been released from custody. He was given three days to make

2




arrangements to return to Dallas to surrender to INS custody. He did so on June 8, 2001. A removal
hearing was held, and a removal order issued on September 25, 2001." Serrano’s appeal of the
removal order is currently pending with the Board of Immigration Appeals. He has been in
continuous custody since June 8, 2001. Because § 236(c) does not provide for it, Serrano has not
appeared before an Immigration Judge for a determination of whether he should be released on bond
pending issuance of a final order. Serrano’s complaint about the government’s failure to grant him
anindividualized bond determination was referred to Magistrate Judge Jeff Kaplan for Findings and
a Recommendation. On March 6,2002, Judge Kaplan made such Findings and a Recommendation,
concluding that “the mandatory no-bail civil detention provisions of section 236(c) violate due
process and are unconstitutional as applied to lawful permanent resident aliens.” The INS objected
to the Findings and Recommendation. The Court has reviewed the United States Magistrate Judge’s
determinations under a de novo standard of review.’

(2) Molina

Molina, a citizen of Mexico, attained permanent resident alien status in the United States on
December 5, 1990. On November 4, 1997, he pled guilty to misdemeanor assault and received

deferred adjudication and twelve months probation, which he successfully completed. On August

! This order does not constitute a final order. To be final, an administrative order of
removal is either: (1) entered by an Immigration Judge without granting voluntary departure or
other relief, where the alien waives the right of appeal; or (2) the Board of Immigration Appeals
(BIA) enters an order of deportation, without granting voluntary departure or other relief, or the
period for seeking BIA review must have expired. 8 U.S.C. § 1101(a)(47)(B). Kim v. Ziglar,
276 F.3d 523, 528 (9th Cir. 2002).

*Serrano v. Estrada, No. 01-1916, 2002 WL 485699, * 4 (N.D. Tex. March 6, 2002).

*See Lady v. Neal Marine, Inc., 228 F.3d 598, 601 (5th Cir. 2000); Baker v. Farmers
Elec. Coop., Inc., 34 F.3d 274, 278 (5th Cir. 1994).
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