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MEMORANDUM OF DECISION AND OPINION

This case involves a dispute between two insurance companies over the extent
each should contribute to a settlement on behalf of an entity that both parties insured.
This matter came before the Court for a two-day bench trial beginning February 3, 2003.
The Court, having received and considered the evidence presented and having heard the
testimony of witnesses and the argument of counsel, hereby renders the following
Findings fo Fact and Conclusions of Law. As permitted by Fed. R. Civ. P. 52(a), the

Court sets out its findings and conclusions in this memorandum opinion and order.

L Background
At issue here is the proportionate responsibility of Liberty Mutual Insurance

Company and Mid-Continent Insurance Company for a $1.5 million settlement
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brokered by Liberty Mutual on behalf of Kinsel Industries Inc. (“Kinsel”). The claims
against Kinsel stemmed from an automobile accident in a highway construction zone
where Kinsel was working for the State of Texas as the general contractor. As part of the
construction plan, the highway’s eastbound lanes were closed, and eastbound traffic was
diverted onto one of the two westbound lanes. The collision occurred on November 9,
1996, when Tony Cooper, who was westbound, crossed the center divider into the
eastbound lane and collided head-on with the a car driven by James Boutin. Mr. Boutin,

his wife Patricia, and their children, Curtis and Crystal, suffered the following physical

injuries:

. Mr. Boutin, who was 39-years-old, suffered a broken right leg,
broken right ankle, broken left leg, broken ribs, and a collapsed left
lung;

. Mrs. Boutin, who was 34-years-old, suffered a broken ankle, broken
right leg, and injuries to both knees;

. Curtis, who was 16-years-old, suffered a broken back, a severely
broken ankle, and partially severed foot; and

. Crystal, who was 14-years-old, suffered a lacerated spleen and a

partially severed ear lobe.
Joint Pretrial Order, Stipulated Facts, pp. 4-10. In total, the family sustained $313,799
in medical expenses and $24,584 in lost wages. Exhibit 27.
On July 14, 1997, the Boutins sued Cooper, then later added Kinsel, the State of
Texas, and Crabtree Barricade Systems, Inc. (“Crabtree”). Crabtree was the

subcontractor in charge of providing the safety signs and dividers between the lanes of
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traffic. The Boutins alleged that their injuries were caused, in part, by the failure to
provide adequate warning signs and instructions for drivers passing through the
construction zone. Joint Pretrial Order, Stipulated Facts, pp. 4-10.

Liberty Mutual insured Kinsel under three policies: a commercial general liability
(“CGL”) policy with a $1 million limit, a business auto policy with a $1 million limit,
and an “umbrella policy” that provided Kinsel with $10 million in coverage once all
other applicable insurance was exhausted. Mid-Continent also provided coverage to
Kinsel as an additional insured under a $1 million CGL policy issued to Crabtree. Joint
Pretrial Order, Stipulated Facts, pp. 4-10. On April 10, 1998, Mid-Continent sent a
letter to Liberty Mutual confirming their agreement to split the defense and
indemnification of Kinsel equally. Exhibit 43. Therefore, the parties do not dispute that
each owed a duty to pay some portion of Kinsel’s defense and indemnification.

At the outset of the Boutin’s suit, Liberty Mutual retained Robert Scruggs of
Pfeiffer, Vacek, Pfeiffer, Scruggs & Hoffman, L.L.P., to represent Kinsel. In October
1998, Scruggs provided Liberty Mutual with an assessment of the case in which he
estimated that Kinsel’s potential exposure in the case was minimal. He reasoned that
Cooper would certainly be found negligent, and that the State bore the majority of the
blame if the jury believed that inadequate warnings contributed to cause the accident
because it was charged with designing the construction project. Kinsel, on the other

hand, had no authority to install warning signs or dividers. Scruggs also thought that















































































