IN THE UNITED STATES DISTRICT COURT
P\\‘ FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

ORG!

KITTY HAWK AIR CARGO, INC,,

Plaintiff, AN Lo
VS.
ELAINE L. CHAO, Secretary of the
United States Department of Labor,

Defendant, CIVIL ACTION NO.

and 3:01-CV-1356-K
AIR LINE PILOTS ASSOCIATION,

Intervenor,
and

CAPTAIN HAL WINTERS,

Intervenor.
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MEMORANDUM OPINION AND ORDER

Before the Court are the parties’ cross motions for Summary Judgment. Having
considered the merits of each motion, and for the reasons stated herein, Plaintiff’s
Motion for Summary Judgment is GRANTED, and Defendant’s Motion for Summary
Judgment is DENIED.

L Background

Plaintiff Kitty Hawk Air Cargo, Inc. (“Kitty Hawk”) is a commercial airline which



provides air cargo services to commercial customers, and has contracts with the United
States Postal Service (“USPS”) to transport mail. Pursuant to the McNamara-O’Hara
Service Contract Act, 41 U.S.C. § 351 et seq. (“SCA”), Kitty Hawk’s contracts with the
USPS incorporate wage determinations issued by the U.S. Department of Labor’s Wage
and Hour Division (“WHD”), which sets minimum wage rates for the various classes of
service employees working under the contracts.

The WHD issued Wage Determination No. (“WD”) 95-0229, which adjusted the
minimum wages for Kitty Hawk’s captains (“pilots”) and first officers (“copilots”)
(collectively, “pilots”) upward. The USPS and other interested parties challenged this
determination, asking the WHD to review its decision on the grounds that it used an
improper methodology in setting the minimum wages in WD 95-0229. The challenging
parties also argued that pilots are exempt from the SCA based on their status as
professionals. The WHD officially reviewed WD 95-0229, but in doing so failed to
address the issue of whether pilots were exempt from the SCA.

Kitty Hawk, the USPS, and other interested parties appealed this decision to the
U.S. Department of Labor’s Administrative Review Board (“ARB”), which has
jurisdiction to review wage determinations as the designated representative of the
Secretary of Labor. The ARB remanded the matter to the WHD, instructing it to make
an initial determination as to whether the professional exemption applied to the pilots.

On remand, the WHD ruled that airline pilots are not professionals exempt from

the wage provisions of the SCA. The WHD concluded that because pilots are not



required to hold a four year college degree in a field of science or learning, they do not
meet the requirements of the exemption. Kitty Hawk, the USPS, and the other
interested parties appealed the decision to the ARB.

After hearing arguments on the matter, the ARB found that these pilots were not
exempt from the SCA as professionals. The ARB determined that these pilots did not
meet the standard of performing “work requiring knowledge of an advanced type in a
field of science or learning,” which it considered a “threshold categorical test.” The ARB
concluded that the pilots did not meet this standard, because the pilots do not
customarily enter their profession through a prolonged course of formal academic
training which results in a college degree. Kitty Hawk appealed the ruling of the ARB
to this Court.

II.  Summary Judgment Standard

Summary judgment is appropriate when the pleadings, affidavits and other
summary judgment evidence show that no genuine issue of material fact exists and the
moving party is entitled to judgment as a matter of law. FED.R.CIV.P. 56(c); Celotex
Corp. v. Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 2551 (1986). The moving party
bears the burden of identifying those portions of the record it believes demonstrate the
absence of a genuine issue of material fact. Celotex, 477 U.S. at 322-25, 106 S.Ct. at
2551-54. Once a movant makes a properly supported motion, the burden shifts to the
nonmovant to show that summary judgment should not be granted; the nonmovant may

not rest upon allegations in the pleadings, but must support the response to the motion



























