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Before the court is the motion of the defendant, the Sheriff of Ellis County,
Texas (the “Sheriff”), to dismiss the claims brought against him. For the following

reasons, the Sheriff’s motion is granted in part and denied in part.

I. BACKGROUND

This suit filed by the plaintiff, Billy Jackson (“Jackson”), arises from an injury
that Jackson claims he received while in the custody of the Sheriff’s Department of
Ellis County. Plaintiff’s Original Complaint (“Complaint”) at 2-3. On September 9,
1998, Jackson appeared at a state court child support hearing, was found to be in

civil contempt, and was taken into custody -- pursuant to a court order -- by a deputy



sheriff. Id. at 2. The arresting deputy Sheriff handcuffed Jackson’s hands in front of
him, despite Jackson’s protestations that he had a back condition requiring him to
use a cane to maintain his balance.' Id. Jackson further alleges that he was
compelled to descend a set of stairs without assistance and that he fell while
attempting to negotiate them. Id. at 3. In consequence of the fall, Jackson contends,
he sustained a fracture to the lumbar fusion in his back, causing him great pain. Id.
Furthermore, Jackson maintains, during his 36 days in custody, he was frequently
denied access to his previously prescribed pain medication. Id.

Jackson filed this suit on September 7, 2000, alleging violations of the Texas
Tort Claims Act (“TTCA”), TEX. CIv. PRAC. & REM. CODE ANN. § 101.001 et seq.
(Vernon 1997), and 42 U.S.C. § 1983, and also asserting a claim for the intentional
infliction of emotional distress. The Sheriff has moved to dismiss all three of
Jackson'’s claims, arguing that (1) Jackson has not alleged that his injuries occurred as
a result an unconstitutional policy, custom or practice; (2) this court does not have
jurisdiction over Jackson’s TTCA count; and (3) the Sheriff has Eleventh Amendment
immunity from suit for intentional infliction of emotional distress. Motion to
Dismiss or for More Definite Statement and Conditional Answer of Defendant

Sheriff of Ellis County Texas (“Motion”) at 1.

! Jackson alleges that he underwent a surgical lumbar fusion on May 21,

1998. Complaint at 2.
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II. ANALYSIS

A. Standard for Motion to Dismiss

Federal Rule of Civil Procedure 12(b)(6) authorizes dismissal of a complaint
for “failure to state a claim upon which relief can be granted.” However, a motion
under Rule 12(b)(6) should be granted only if it appears beyond doubt that the
plaintiff could prove no set of facts in support of his claim that would entitle it to
relief. See Conley v. Gibson, 355 U.S. 41, 45-46 (1957); Leffall v. Dallas Independent
School District, 28 F.3d 521, 524 (5th Cir. 1994); see also Kaiser Aluminum & Chemical
Sales, Inc. v. Avondale Shipyards, Inc., 677 F.2d 1045, 1050 (5th Cir. 1982) (citing
WRIGHT & MILLER, Federal Practice and Procedure: Civil § 1357 at 598 (1969), for
the proposition that “the motion to dismiss for failure to state a claim is viewed with
disfavor and is rarely granted”), cert. denied, 459 U.S. 1105 (1983). In determining
whether dismissal should be granted, the court must accept all well-pleaded facts as
true and view them in the light most favorable to the plaintiff. See Capital Parks, Inc.
v. Southeastern Advertising and Sales System, Inc., 30 F.3d 627, 629 (5th Cir. 1994);
Norman v. Apache Corporation, 19 F.3d 1017, 1021 (5th Cir. 1994); Chrissy F. by
Medley v. Mississippi Department of Public Welfare, 925 F.2d 844, 846 (5th Cir. 1991).

B. Section 1983 Municipal Liability

The Fifth Circuit recently clarified the law governing municipal liability for

section 1983 claims in Piotrowski v. City of Houston. “Under the decisions of the


















