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MEMORANDUM ORDER

This appeal from the bankruptcy court requires an answer to the following
question -- is an employee’s claim for severance pay, based on a written employment
agreement negotiated and performed pre-petition, entitled to priority as an
administrative expense? The bankruptcy court held, in a closely-reasoned and

meticulous opinion, that it was not. In re Phones for All, Inc., 249 B.R. 426 (Bankr.
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N.D. Tex. 2000). For the reasons discussed below, the bankruptcy court’s decision is

affirmed.

1. BACKGROUND

The debtor, Phones for All, Inc. (“Phones for All”) and the claimant, Isaac
Lasky (“Lasky”), entered into an employment agreement on June 25, 1999. Brief of
Appellant, Isaac Lasky (“Lasky’s Brief”) at 6. That agreement, which took effect
July 1, 1999, contained the severance pay provision that is at issue here. Id. Phones
for All filed a voluntary Chapter 11 petition on November 18, 1999 and since that
date has operated its business as a debtor-in-possession. Id. at 5. Phones for All
terminated Lasky’s employment effective December 8, 1999. Id. at 7. On
February 29, 2000, Lasky filed a motion seeking priority treatment -- as an
administrative expense -- for his claim of $432,601.65 in severance pay plus
attorney’s fees. Id. at 5. Following briefing and oral argument, the bankruptcy court
denied the motion. Phones for All, 249 B.R. at 431. This appeal resulted.

II. STANDARD OF REVIEW

In reviewing a decision of the bankruptcy court, this court functions as an
appellate court and applies the standards of review generally applied in federal court
appeals. See Matter of Webb, 954 F.2d 1102, 1003-04 (5th Cir. 1992); Matter of
Coston, 991 F.2d 257, 261 n.3 (5th Cir. 1993) (en banc) (citing Matter of Hipp, Inc.,

895 F.2d 1503, 1517 (5th Cir. 1990)). Conclusions of law are reviewed de novo.



Mazter of Herby’s Foods, Inc., 2 F.3d 128, 131 (5th Cir. 1993). Findings of fact, on the
other hand, whether based on oral or documentary evidence, are not to be set aside
unless clearly erroneous, and due regard must be given to the opportunity of the
bankruptcy court to judge the credibility of the witnesses. See Bankruptcy Rule
8013; see also Herby’s Foods, Inc., 2 F.3d at 130-31. A finding is clearly erroneous
“when although there is evidence to support it, the reviewing court on the entire
evidence is left with a firm and definite conviction that a mistake has been
committed.” Matter of Missionary Baptist Foundation of America, 712 F.2d 206, 209
(5th Cir. 1983) (quoting United States v. United States Gypsum Co., 333 U.S. 364, 395
(1948)).
III. ANALYSIS

This circuit has not yet decided what priority should be accorded employee
severance claims in a bankruptcy. A number of other circuits, however, have
examined this issue. See, e.g., In re Public Ledger, Inc., 161 F.2d 762, 770-73 (3rd Cir.
1947); Straus-Duparquet, Inc. v. Local Union No. 3 International Brotherhood of Electrical
Workers, A F of L, 386 F.2d 649, 649-51 (2nd Cir. 1967); In re Mammoth Mart, Inc.,
536 F.2d 950, 953-55 (1st Cir. 1976); In re Commercial Financial Services, Inc., 246
E.3d 1291, 1292-93 (10th Cir. 2001). The minority view, followed only in the
Second Circuit, is that severance claims are always entitled to priority status, as an

administrative expense, on the ground that severance pay is “a form of compensation

_3.-





















