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MEMORANDUM ORDER

Before the court are the motions of the defendants Max Internet
Communications, Inc. (“Max Internet”), Lawrence R. Biggs, Jr., Harold L. Clark,
Leslie D. Crone and Donald G. McLellan (collectively, “the individual defendants”)

to dismiss this case.! Also before the court is Max Internet’s motion to strike. For

! On July 17, 2001, Max Internet filed a motion to dismiss the plaintiff’s
Douglas Haack and all others similarly situated (collectively, “Haack”) First
Consolidated Amended Complaint (“complaint”) under the Private Securities
Litigation Reform Act of 1995 (“PSLRA”), 15 U.S.C. § 78u-4(b)(3), and FED. R. CIV.
P. 12(b)(6) and 9(b). See Brief in Support of Defendant Max Internet
Communications, Inc.’s Motion to Dismiss (“Max Internet’s Motion to Dismiss”) at

(continued...)



the reasons discussed below, the motions to dismiss by Max Internet and the
individual defendants are denied and Max Internet’s motion to strike is denied as

moot.

I. BACKGROUND

Max Internet, a corporation with its principal place of business in Dallas,
Texas, manufactures and markets Max i.c. Live, a personal computer Internet media
processor card (“the live card”). Complaint 11 I, 10. The live card was designed to
enhance a computer’s video and audio functions by delivering “the power to conduct
true-motion, synchronized video and audio communications, as well as video and
audio streaming and browsing over a broadband Internet connection . . ..” Id. 1 1.
Following the decline in Max Internet’s stock price, Haack, a Max Internet
shareholder, brought this securities fraud action on behalf of all purchasers of Max
Internet’s publicly-traded securities. Id. The central allegation in the complaint is

that from November 12, 1999 until May 12, 2000 (the “class period”),> Max

!(...continued)
Communications, Inc.’s Motion to Dismiss (“Max Internet’s Motion to Dismiss”) at
1. On that same day, the individual defendants filed a similar motion to dismiss. See
Defendant Lawrence Biggs’, Harold Clark’s, Leslie Crone’s, and Donald McLellan’s
Motion to Dismiss and Memorandum Brief in Support Thereof (“Individual
Defendants’ Motion to Dismiss”) at 1. On September 17, 2001, Haack responded to
the motions to dismiss. See Plaintiffs’ Joint Memorandum of Points and Authorities
in Opposition to Defendants’ Motions to Dismiss (“Response”) at 1.

? Max Internet reported its first quarter fiscal 2000 results (“FO0”) on

November 12, 1999. Complaint 2. On May 12, 2000, Max Internet restated its
(continued...)
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Internet issued a series of false and misleading statements and omissions of material
fact regarding the live card and the company’s near term earnings potential. Id. 1Y 2-
8.

According to the complaint, beginning on November 12, 1999, the defendants
represented to the investing community that Max Internet successfully launched the
live card and that the product was “positioned to become the industry’s standard for
video processing over the Internet.” Id. 12. Allegedly, Max Internet further
represented that improving sales of the live card would result in strong earnings per
share growth for the company during the first half of FOO. Id. Less than two months
later, in January of 2000, Max Internet reported that Access 1 Financial initiated
coverage of the company’s common stock and issued a “buy” recommendation. Id.
Haack contends that Access 1 repeated Max Internet’s representations about the
company’s prospects for future growth and that Max Internet reported better than
expected sales for the live card during the first half of FOO. Id.

Haack further asserts that the defendants’ forecasts artificially inflated Max
Internet’s stock price by over 600% from November 1999 to February 2000. Id.
Shortly thereafter, on May 12, 2000, Max Internet revealed that its financial results

for the first half of FOO had been overstated, with 98% of its revenues during that

%(...continued)
earnings for the first half of FOO. Id. 1 3.
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