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FITZWATER, District Judge:

This interlocutory appeal presents the question whether a Texas estate executor owes a trust-
type obligation to the Internal Revenue Service (“IRS”) to pay federal estate taxes so that, if his
failure to do so is the result of fraud or defalcation, his personal indebtedness for the taxes is
nondischargeable under 11 U.S.C. § 523(a)(4) on the ground that he was acting in a fiduciary
capacity. Because the court holds that a Texas estate executor does owe such a trust-type obligation,
it affirms the bankruptcy court’s order denying the executor’s motion to dismiss the adversary
proceeding below.

I
Defendant-appellant Daniel Otis Tomlin, Jr. (“Tomlin”) is the son of the late Daniel Otis

Tomlin, Sr. (“Tomlin, Sr.”). Tomlin and his mother, Erline S. Tomlin (“Mrs. Tomlin”), who is

Qo



Tomlin, Sr.’s widow, were appointed Independent Co-Executors of Tomlin, Sr.’s Estate (“Estate”).
In 1985 Tomlin and Mrs. Tomlin filed with the IRS an estate tax return that reflected a net tax liability
of approximately $2.8 million. According to plaintiff-appellee United States of America (“the
government”), much of these taxes remain unpaid as a result of acts or omissions of Tomlin as Estate
Executor.

In 1998 the government sued Tomlin, Mrs. Tomlin, and a partnership in which the Estate has
an interest." The government sought in the lawsuit to reduce the Estate’s tax liability to judgment,
foreclose the IRS’ tax lien against the partnership interest, and obtain a judgment against Tomlin and
Mrs. Tomlin for breach of their fiduciary duties to the IRS as Executors of the Estate. Mrs. Tomlin
later resigned as Estate Co-Executor. Tomlin filed a voluntary chapter 7 petition seeking infer alia
to discharge any indebtedness he owes the IRS.

On behalf of the IRS, the government initiated an adversary proceeding in Tomlin’s chapter
7 case by filing a complaint objecting to discharge. It alleged that Tomlin’s indebtedness should be
excepted from discharge under § 523(a)(4) because, by acts and omissions that amount to fraud or
defalcation, he breached his fiduciary duty to the IRS as a creditor of the Estate. Tomlin moved to
dismiss the complaint for failure to state a claim on which relief can be granted. He argued that the
government lacked standing to sue because, as a matter of law, he did not owe a fiduciary duty to the
IRS. The bankruptcy court denied the motion. It held that, under Texas law, an estate executor

occupies a position of trust to all parties who have an interest in the estate, especially to creditors

The suit, United States v. Daniel O. Tomlin, Jr., et al., Civil Action No. 3:98-CV-1732-D,
is pending before the undersigned. Proceedings in that case have been deferred pending a decision
in the instant interlocutory appeal.
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when the estate is insolvent, and that the executor’s duty to creditors extends to the United States.”
Tomlin sought leave to bring an interlocutory appeal from the order denying his motion to dismiss.
Judge Maloney, to whom the case was then assigned, granted leave to appeal

I

This court reviews de novo the bankruptcy court’s ruling on a Fed. R. Bankr. P. 7012(b)
motion to dismiss. See, e.g., Lowrey v. Tex. A & M Univ. Sys., 117 F.3d 242, 246 (5th Cir.1997)
(addressing dismissal under Fed. R. Civ. P. 12(b)(6)).* It also determines de novo the question
whether the government has standing to prosecute the adversary proceeding below. See In re
Solomon, Civil Action No. 3:96-CV-2579-D, slip op. at 4 (N.D. Tex. Mar. 5, 1997) (Fitzwater, J.)
(unpublished opinion).

Under § 523(a)(4) of the Bankruptcy Code, a debtor does not receive a discharge “from any
debt— . . . for fraud or defalcation while acting in a fiduciary capacity[.]” For purposes of this
interlocutory appeal, the question whether Tomlin committed fraud or defalcation is not at issue. The
controlling question is whether he acted in a fiduciary capacity with respect to the IRS in connection
with the obligation to pay estate taxes, that is, whether he “owe[d] the type of fiduciary duty
contemplated by section 523(a)(4).” Inre Bennett, 989 F.2d 779, 783 (5th Cir. 1993) (on rehearing).
In determining whether Tomlin was acting in a fiduciary capacity, the court looks to federal and state

law. Id. at 784. Federal law controls the concept of fiduciary for purposes of § 523(a)(4), but state

’The bankruptcy court also rejected Tomlin’s argument that the claim is barred by the three-
year limitation period applicable to §§ 523(a)(1)(A) and 507(a)(8)(E).

3Judge Maloney granted leave on November 21, 2000 and later transferred the appeal to the
undersigned’s docket on April 9, 2001.

‘Rule 12(b)(6) is made applicable to an adversary proceeding through Rule 7012(b).
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