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In these two consolidated cases, Plaintiffs challenge a Tulia
Independent School District (Tulia I.S.D.) policy which mandates
random suspicionless drug testing of all students in grades 7-12
who engage in any extracurricular activities. The policy covers
approximately 80% of the student body.

The first case was brought by pro se Plaintiff Hollister
Gardner. Hollister Gardner has graduated from Tulia High School
since filing his lawsuit. Therefore, certain of his claims for
injunctive relief are moot. However, he alleges among other things
that he was retaliated against for filing suit against the
Defendants by the discriminatory application of rules regarding
absences, by refusal to excuse certain absences which he contends
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were occasioned by the lawsuit, by giving him zeros for classes
missed, and by not permitting him to make up the work.

In the second case, Plaintiffs Joe Dan and Jo Beth Gardner
seek injunctive and declaratory relief on behalf of their daughter,
Molly Gardner, and their son, Colby Gardner./!

In 1991, the Fifth Circuit affirmed Brooks v. East Chambers
Consolidated Independent School District, 730 F.Supp. 759 (S.D.
Tex. 1989), affirmed, 930 F.2d 915 (5% Cir. 1991). That case held
that mandatory random suspicionless urinalysis of students in
grades 7-12 who participated in extracurricular activities violates
the Fourth Amendment. The facts in Brooks are substantially the
same as those in the case before this Court. Brooks is the law of
the Circuit and dispositive of the main question in this case
unless it has been overruled by the United States Supreme Court or
subsequent Fifth Circuit authority.

Defendants contend that Brooks has been overruled by Vernonia
School District 47J wv. Acton, 515 U.S. 646, 115 S.Ct. 2386, 132
L.Ed. 2d 564 (1995) and by the subsequent Fifth Circuit opinion in

BAubrey v. School Board of Lafavette Parish, 148 F.3d. 559 (5% Cir.

1998).

L Hollister Gardner is the son of Gary Gardner, who was the only

member of the Tulia School Board who did not vote for adoption of the
random drug testing policy. Gary Gardner and Dan Gardner are brothers.
Colby was added as a plaintiff at trial by agreement of the parties, so
as to prevent the issues from becoming moot on Molly’s graduation. Colby
is younger than his sister Molly. Jo Beth Gardner died on October 6,
1999.
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