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U.S. DISTRICT COURT B
NORTI'ERN DISTD"CT OF TEXAS |
ER A !
IN THE UNITED STATES DISTRICT COURT &1 “_i: il
FOR THE NORTHERN DISTRICT OF TEXAS
ABILENE DIVISION JUN -8 2004
JOHN J. HINES, ) | CTERK, US. DISTRIC :
Institutional ID No. 77232, ) pe_ cT couRT
) L D
Plaintiff, )
)
V. ) CIVIL ACTION NO.
) 1:03-CV-152-C
KATHY GRAHAM, et al., )
)
Defendants. )
MEMORANDUM OPINION

On August 15, 2003, Plaintiff John J. Hines, acting pro se, filed a civil rights complaint
pursuant to 42 U.S.C. § 1983 and was granted permission to proceed in forma pauperis. He named
twenty-one (21) defendants and alleged that he had been “mentally and emotionally” abused,
verbally harassed, retaliated against for filing grievances, denied equal protection, and denied the
right to freely practice his religion. He requested injunctive relief, declaratory relief, and monetary
damages. The Defendants have not been served.

MOTION TO CONSOLIDATE

On September 8,~ 2003, Plaintiff filed a motion to consolidate the instant civil rights
complaint with Civil Action Nos. 1:03-CV-075-C and 1:03-CV-082-C and argued that the instant
complaint “is a product” of those civil actions. Civil Action No. 1:03-CV-082-C was consolidated
with Civil Action No. 1:03-CV-075-C by Order dated July 7, 2003, and Civil Action No. 1:03-CV-
075-C was dismissed with prejudice as frivolous and for failure to state a claim by Order and

Judgment dated October 17, 2003. Plaintiff did not file an appeal.



Accordingly, the Court finds that Plaintiff’s motion to consolidate should be denied in all
things.

COMPLAINT IN CIVIL ACTION NO. 1:03-CV-152-C

Plaintiff was granted permission to proceed in forma pauperis by Order dated August 25,
2003.

When a prisoner seeks to proceed in forma pauperis, the Court shall evaluate the complaint
and dismiss it without service of process, if the Court finds the complaint frivolous, malicious, fails
to state a claim upon which relief can be granted, or seeks monetary relief from a defendant who is
immune from such relief. 28 U.S.C. § 1915A. See28 U.S.C. § 1915(e)(2)(B) (providing that a court
shall review an in forma pauperis complaint as soon as practicable and dismiss it if it is frivolous
or malicious, fails to state a claim upon which relief may be granted, or seeks monetary relief from
an immune defendant). A claim is frivolous if it has no arguable basis in law or fact. Nietzke v.
Williams, 490 U.S. 319 (1989). A claim has no arguable basis in law if it is based on an indisputably
meritless legal theory, “such as if the complaint alleges the violation of a legal interest which clearly
does not exist.” Davis v. Scott, 157 F.3d 1003, 1005 (5th Cir. 1998) (quotation omitted). A claim
has no arguable basis in fact if “after providing the plaintiff the opportunity to present additional
facts when necessary, the facts alleged are clearly baseless.” Talib v. Gilley, 138 F.3d 211, 213 (5th
Cir. 1998).

“In analyzing the complaint, [the court] will accept all well-pleaded facts as true, viewing
them in the light most favorable to the plaintiff.” Jones v. Greninger, 188 F.3d 322, 324 (5th Cir.
1999). “The issue is not whether the plaintiff will ultimately prevail, but whether he is entitled to

offer evidence to support his claim. Thus, the court should not dismiss the claim unless the plaintiff



would not be entitled to relief under any set of facts or any possible theory that he could prove
consistent with the allegations in the complaint.” Id. (citations omitted).

District courts must construe in forma pauperis complaints liberally, particularly in the
context of dismissals under § 1915(e)(2)(B), but are given broad discretion in determining when such
complaints are frivolous. Macias v. Raul A. ( Unknown) Badge No. 153, 23 F.3d 94, 97 (5th Cir.
1994). A complaint may not be dismissed under § 1915(d)(2)(B) “simply because the court finds
the plaintiff’s allegations unlikely.” Jolly v. Klein, 923 F.Supp. 931, 942-43 (S.D. Tex. 1996). A
civil rights plaintiff must support his claim(s) with specific facts demonstrating a constitutional
deprivation and may not simply rely on conclusory allegations. Schultea v. Wood, 47 F.3d 1427,
1433 (Sth Cir. 1995). Nevertheless, a district court is bound by the allegations in a plaintiff’s
complaint and is “not free to speculate that the plaintiff ‘might’ be able to state a claim if given yet
another opportunity to add more facts to the complaint.” Macias v. Raul A. ( Unknown) Badge No.
153,23 F.3d at 97.

“Dismissals under the in forma pauperis statute are in a class of their own, acting not as
dismissals on the merits but, rather, as denials of in forma pauperis status.” Marts v. Hines, 117
E.3d 1504, 1505 (5th Cir. 1997). “Exceptions include[ ] complaints containing claims which, on
their face, [are] subject to an obvious meritorious defense, or instances in which the plaintiff was
given an opportunity to expound on the factual allegations by a Watson questionnaire or a Spears
hearing and could not assert a claim with an arguable factual basis, or claims without an arguable
basis in law.” Id. (footnotes omitted). See Watson v. Ault, 525 F.2d 886, 892 (1976) (holding that

a questionnaire may be used to assist the court in determining whether cases should be dismissed

















































































