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MEMORANDUM OPINION AND ORDER

Before the Court are Defendants’ Motion for Hearing, filed January 9, 2003; Plaintiffs’
Supplemental Proposed Findings of Fact and Conclusions of Law, Defendants’ Post-Trial
Proposed Findings of Fact, Defendants’ Post-Trial Proposed Conclusions of Law, Plaintiffs’
Responses to the Court’s Questions at Conclusion of Hearing, and Defendants’ Response to
Court’s Post-Trial Questions, all filed April 25, 2003; and related pleadings.'

On March 24-31 and April 7-10, 2003, the Court held an evidentiary hearing on the
Motion for Hearing and to Dismiss, filed January 9, 2003, by Defendant Dallas Independent
School District (“DISD”). For the reasons set forth in this opinion the Court concludes that the
Motion to Dismiss should be granted.

L Background

A. History of DISD Desegregation Litigation

At the time of the Supreme Court’s decision in Brown v. Board of Education, 347 U.S.
483 (1954) public schools in Texas were segregated by law. Although Brown mandated
desegregation, for many years efforts toward compliance with the Supreme Court decision were
almost non-existent and grudging at best.’

In October 1970 Plaintiff Sam Tasby filed this suit against DISD on behalf of his
children, Eddie Mitchell Tasby and Philip Wayne Tasby, African American students in the
DISD. Mr. Tasby’s children were being required to ride city buses past a nearby “white school”

to attend distant “black schools” in West Dallas. (Tasby, V. 7 at 5). Other African Americans

'As used in this Opinion, the word “Plaintiffs” includes the Intervenor Black Coalition to
Maximize Education.

’DISD’s pre-1970 desegregation litigation is summarized in this Court’s 1981 Opinion, Tasby v.
Wright, 520 F.Supp. 683, 687 (N.D. Tex. 1981). See also Tasby v. Woolery, 869 F.Supp. 454, 456 (N.D.
Tex. 1994).



and Latinos joined the case — all seeking the development of a meaningful and comprehensive
desegregation plan for DISD.> Tasby v. Estes, 342 F.Supp. 945 (N.D. Tex. 1971). At the time
Plaintiff Tasby filed his suit, DISD was the eighth largest school system in the nation with
180,000 students and a predominantly Anglo student body. However, most of the DISD schools
were still one-race schools, i.e., comprised of at least 90% Anglo or 90% minority students.
Tasby, 869 F.Supp. 454.

The Tasby case was originally assigned to Judge W. M. Taylor, Jr., and he presided over
the litigation until he withdrew in 1981. Upon Judge Taylor’s withdrawal, the case was assigned
by random draw to the undersigned Judge, Judge Barefoot Sanders. At that time the case was
pending on remand from the Fifth Circuit with directions to formulate a new student assignment
plan and to make findings to justify the maintenance of any one-race school that might be a part
of the new plan. Tasby v. Estes, 572 F.2d 1010, 1012 (5th Cir. 1978).

After an extensive evidentiary hearing in spring 1981, the Court filed an Opinion
rejecting crosstown busing, keeping in place previous desegregation remedies for grades 4-8,
changing attendance zones for certain schools, and instituting programmatic remedies designed
to close the achievement gap between minority students and their Anglo counterparts. Tasby,
520 F.Supp. 683.

In 1984 the Court directed the District to open three Learning Centers in South Dallas for
grades 4-6. These Centers enabled previously bused minority students to return to their
neighborhood schools and instituted creative educational remedies to improve the achievement

levels of these students. Tasby v. Wright, 585 F.Supp. 453, 455-56 (N.D. Tex. 1984), aff’d sub

*The Court acknowledges that the “naming” of racial/ethnic groups is fraught with problems.
Throughout the course of this case various terms have been employed for the three main groups
discussed. For purposes of uniformity the terms “Anglo,” “African American,” and “Latino” will be
employed throughout this opinion.



nom. Tasby v. Black Coalition to Maximize Educ., 771 F.2d 849, 856 (5th Cir. 1985). In 1986
the Court directed the opening of three Learning Centers in West Dallas. Tasby v. Wright, 630
F.Supp. 597 (N.D. Tex. 1986). Additional Centers have since been established. See infra.

In 1992 the Court ordered the construction of Townview Magnet, long sought by the
minority community. Tasby v. Edwards, 807 F.Supp. 421 (N.D. Tex. 1992).

In 1994 the Court granted DISD’s Motion for Unitary Status, holding that DISD was in
compliance with the factors set forth by the Supreme Court in Green v. County School Board,
391 U.S. 430, 435 (1968). See Tasby, 869 F.Supp. at 477. The Court ordered a three-year
monitoring period and required DISD to make several improvements specified in the Order.

In 1997, in Tasby v. Gonzalez, 972 F.Supp. 1065 (N.D. Tex. 1997), the Court determined
that the School District was not in compliance with the Court’s faculty desegregation orders and
accepted a DISD plan for faculty desegregation which modified the then-existing ethnic ratio
requirements for faculty.

The three-year monitoring period ordered in the Court’s 1994 Opinion has stretched into
nine years, during which DISD has gone through considerable turmoil. DISD did not request,
and the Court did not order, a hearing to consider dismissal during this nine-year period.

B. The District Today

The DISD has changed considerably since this suit was first filed in 1970. The DISD
remains one of the nation’s largest urban school districts, but the current student population is
less than it was in 1970; there are currently 163,324 students in the district, down from 180,000.
(Moses, V. 1 at 78); Tasby, 342 F.Supp. at 950. The district currently operates 218 campuses, up
from 180 in 1970. (Moses, V. 1 at 99); Tasby, 342 F.Supp. at 950.

The most significant change since 1970, however, is in the racial/ethnic composition of
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DISD students. As is the case with many other urban districts (e.g., Houston and Detroit) the
racial/ethnic composition of the DISD student population has been transformed over the last 30
years: minority populations are now dominant in terms of numbers. (Moses, V. 1 at 80-81). The
percentage of African American students is approximately the same as in 1970 when the case
was filed: 33% then, 32% today. (Moses, V. 1 at 192). The percentages of Latino and Anglo
students in the District, however, have been transposed during these same years—the Latino
student population has grown from 7% to 58.8%, and the Anglo population has decreased from
59% to 6.7%. Id. In conjunction with this change, 32% of the students in the District are limited
English proficient, and more than 70 different languages are spoken in the schools. (Moses, V. 1
at 78). Further, 76% of the students in the District are economically disadvantaged. (Moses, V.
[ at 81).
1. Leadership

In the last several years, the leadership of the DISD—which had been embroiled in legal
and political turmoil in the 1990s—has made definite progress in working cooperatively and
productively for the good of the students in the District.

In 2000, after several years of upheaval in the Superintendent’s Office, Dr. Mike Moses
was hired by the District to be General Superintendent (Moses, V. 1 at 117). Dr. Moses, a
former Texas Commissioner of Education with extensive experience in managing both rural and
urban school districts, has brought stability to the Office. (Moses, V. 1 at 39-40). In his brief
tenure he has won the confidence of the Dallas community, and has had his leadership confirmed
by the passage of a $1.37 billion bond issue in 2002, approved by a 70% vote. (Moses, V. 1 at
60). This is the largest school bond issue in the DISD’s and in Texas’s history, and it is among
the largest ever to pass in the nation. (Moses, V. 1 at 97-98). The money is dedicated to
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improving facilities; all campuses are to receive some remodeling or renovation, and 20 new
schools are to be built. (Moses, V. 1 at 99).

In terms of his staff, Dr. Moses has given substantial responsibility to highly qualified
and professional administrators from minority communities. For example, Dr. Carol Francois,
former Associate Commissioner for Special Populations at the Texas Education Agency and
former National Alliance of Black Educators Teacher of the Year, is his chief of staff. (Moses,
V. 1 at 63; Francois, V. 2 at 125). In addition, Dr. Moses has a central administration which is
comprised of 56.6% ethnic minorities. (Defs.” Ex. 29 at 1). Further, 74.5% of DISD’s school
campus administration (principals, assistant principals, and deans) are now ethnic minorities, as
are 54.7% of DISD’s teachers. (Defs.” Ex. 29 at 1).

In addition to these positive signs in the DISD administration, there are very encouraging
signs within the DISD Board of Trustees. After many years of problems in the 1990s, the Board
now seems to be on a path of working together with common understandings and commitments
to the students of the District. (Moses, V. 1 at 100). Dr. Moses testified that his relationship
with the Board is both positive and constructive. (Moses, V. 1 at 99). See infra at 15.

The Board is composed of nine members, and for the first time in DISD history, the
Board is majority minority. (Anchia, V. 8A at 5; May, V. 8A, at 27; see also DISD “Notice of
Incumbency,” filed May 20, 2003). Of the nine Board members, three are African American;
two are Latino; and four are Anglo. (See Notice of Incumbency). Hollis Brashear, an African
American member, was recently elected President. Id. The Court recognizes that the racial
composition of a Board of Trustees does not tell the whole story. Nevertheless, the Court
believes that the interests of minority children in the District will be fully considered by this
Board. See Tasby, 520 F.Supp. 683 (1981); Tasby v. Wright, 542 F.Supp. 134 (N.D. Tex. 1982);
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Calhoun v. Cook, 522 F.2d 717, 719 (5th Cir. 1975).
2. Declaration of Commitments and Covenants

In November, at the same meeting in which the DISD Board of Trustees voted to direct
its counsel to request this hearing for dismissal, the Board adopted the Declaration of
Commitments and Covenants Upon Release from Court Supervision (“Covenants”) by a vote of
eight to one. (Defs.” Ex. 33). The Covenants will become official policy of the DISD
immediately upon the release of the District from supervision of the Court. (Covenants, No. 13;
Defs.” Ex. 33).

These Covenants declare the intention of the Board of Trustees to “continue to operate a
unitary school system” and “to promote the availability of equal educational opportunities to all
its students regardless of race, national origin, ethnicity, gender or religion.” (Covenants, No. 1;
Defs.” Ex. 33). They also commit the DISD to continuing the principles of diversity in
employment at all levels. (Covenants, No. 2; Defs.” Ex. 33).

The Covenants specifically commit the District to maintaining strong Early Childhood
Education programs on each campus which includes K-3 students (Covenants, No. 3; Defs.” Ex.
33); maintaining tuition credits for students currently enrolled in the majority-to-minority
transfer program (Covenants, No. 4; Defs.” Ex. 33); maintaining a program of Magnet schools
(including Vanguard schools, Academies, high schools designated as Magnets, and Montessori
schools) which will be evaluated regularly (Covenants, No. 5; Defs.” Ex. 33); maintaining
programs for talented and gifted students in all elementary, middle, and high schools in
accordance with State law (Covenants, No. 6; Defs.” Ex. 33); maintaining the South, West, and
East Dallas Learning Centers along with providing supplemental funding for students in at-risk

situations (Covenants, Nos. 7-8; Defs.” Ex. 33); maintaining comprehensive Bilingual and
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English as a Second Language programs in grades PK-12 (Covenants, No. 9; Defs.” Ex. 33); and
maintaining a program of facility construction, addition, renovation, repair and maintenance,
administered without regard to race, ethnicity, national origin, gender, or religion of the students
enrolled at particular facilities. (Covenants, No. 10; Defs.” Ex. 33).

The Court relies on these Covenants as a sign of the good faith of the Board that it will
continue the progress it has made in terms of developing and maintaining a unitary system in
which all children receive equal and quality education. The Court notes that Dr. Moses and all
of the Trustees who testified about the Covenants stated that the current Board supports them,
and intends to work toward their implementation. ( Moses, V.1 at 103-107; Zornes, V. 10 at
106-09; Anchia, V. 8A at 7-9; May, V. 8A at 39-40; Price, V. 8A at 68; Brashear, V. 8A at 73-
74; Blackburn, V. 8A at 86-87). The Court also notes that the Covenants may not be modified,
altered, amended, repealed, or vacated without approval of seven of the members of the Board.
(Covenants, No. 13; Defs.” Ex. 33).

The Court would be gravely concerned if there were any material departures from the
Covenants during the three year term which begins upon the dismissal of this case. See FED. R.
Civ. P. 60(b).

C. Principles of Law

Forty-nine years ago, the Supreme Court addressed the issue of racial segregation in
public schools in Brown v. Board of Education, 347 U.S. 483 (1954) (Brown I). See also Brown
v. Bd. of Educ., 349 U.S. 294 (1955) (Brown 1I). Brown I declared that public school systems
segregated by race are unconstitutional, because they deny minority students equal protection of
the law under the Fourteenth Amendment. Brown I at 495. Brown II directed defendant school

systems and District Courts to devise and implement remedial racially-nondiscriminatory
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systems with “all deliberate speed.” Brown I at 301. The Supreme Court ordered that
jurisdiction over these desegregation lawsuits would remain with District Courts even after the
remedy was ordered, to guarantee continued judicial involvement in eliminating the legacy of
dual school systems. Id.

Since Brown II, the Supreme Court has made it clear that because the legal basis for
federal court supervision of school districts is the unconstitutional racial segregation of their
students, the basis for releasing school districts from court supervision is the school districts’

elimination of that segregation and its effects. See Pasadena City Bd. of Educ. v. Spangler, 427

U.S. 424, 442 (1976) (“[T]he dangers which induced the original determination of constitutional
infringements in Pasadena have not diminished sufficiently to require modification or dissolution
of the original Order."); See also Milliken v. Bradley, 433 U.S. 267, 280 (1977) (“[T]he nature of
the desegregation remedy is to be determined by the nature and scope of the constitutional
violation.”); Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 16 (1971).

In 1968, in Green v. County School Board, 391 U.S. 430 (1968), the Supreme Court
identified six areas (the “Green factors”) for Courts to examine in determining whether or not
the effects (or “vestiges”) of segregation remain: student assignment, faculty, staff,
transportation, extra-curricular activities and facilities. These areas were later described by the
Court as the “most important indicia of a racially segregated school system.” Missouri v.
Jenkins, 515 U.S. 70, 88 (1995), citing Green, 391 U.S. at 435. See Bd. of Educ. v. Dowell, 498
U.S. 237, 250 (1991).

In recent years the Supreme Court has clarified how and when District Courts should
release school districts from federal jurisdiction and from court-ordered desegregation plans. In

the early 1990s the Court issued three opinions on this matter: Dowell, Freeman, and Jenkins.



See Dowell, 498 U.S. 237 (1991); Freeman v. Pitts, 503 U.S. 467 (1992); Jenkins, 515 U.S. 70
(1995). In all three cases the Supreme Court stressed the importance of local control and the
transitory nature of judicial supervision. Dowell, 498 U.S. at 247; Freeman, 503 U.S. at 489-90;
Jenkins, 515 U.S. at 88-89.

In the 1991 Dowell opinion, a case involving dissolution of a desegregation plan in
Oklahoma City, the Supreme Court articulated a strong federal policy favoring returning control
of school districts to local authorities. In that case the Court stressed that “a violation of the
Constitution by the local authorities” was the original legal justification for District Court
supervision of school systems; therefore, a desegregation decree should be dissolved after the
local authorities have operated in compliance with the decree for a reasonable period of time.
498 U.S. at 248.

In 1992 the Supreme Court decided Freeman, the second case on terminating a
desegregation order, which involved the school district of DeKalb County, Georgia. 503 U.S.
467 (1992). In that case the Court reaffirmed the factors for dismissal outlined in Dowell. Id. at
490, 492. It also stressed returning schools to the control of local authorities “at the earliest
practicable date.” Id. at 490. Freeman sets forth factors which echo and re-emphasize the
Dowell factors. Under Freeman, school districts must have complied with previous Court
desegregation decrees and must have eliminated, to the extent practicable, the vestiges of the
past unconstitutional discrimination.*

In Jenkins, the third case, the Supreme Court reaffirmed the principle of local control

articulated in Dowell and Freeman. 515 U.S. 70, at 88-89, 101. It also addressed the issue of

‘Freeman differs from Dowell in that it allows District Courts to release school districts from
desegregation orders on an incremental basis.
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student achievement levels, and whether they are appropriately taken into account by District
Courts in determining whether to release school districts from judicial control. Jenkins affirms
that the guiding principle for District Courts in terminating desegregation cases remains the
elimination of vestiges of unconstitutional racial discrimination, holding that the “basic task of
the District Court is to decide whether the reduction in achievement by minority students
attributable to prior de jure segregation has been remedied to the extent practicable.” Id. at 101.

In Youngblood v. Board of Public Instruction, 448 F.2d 770 (1971) the Fifth Circuit
outlined a framework for District Courts to employ in terminating school desegregation cases. A
District Court is required to retain jurisdiction over a school district for three years after finding
it to be unitary, during which time the district is to submit annual reports to the Court. Then, a
desegregation suit may be dismissed only after a hearing in which the complainants are given an
opportunity to show why dismissal should be further delayed. Id. at 771.

The Fifth Circuit has emphasized that in desegregation cases District Courts should focus
on the constitutional nature of the wrong. In Flax v. Potts, 915 F.2d 155 (1990) the Circuit
reiterated the principle that court-ordered desegregation plans were designed to remedy
constitutional violations; District Courts should, therefore, weigh school districts’ compliance
with court orders in the light of the original constitutional violation. “[T]o continue supervision
once the [constitutional] wrong is righted, . . . ‘effectively changes the constitutional measure of
the wrong itself: it transposes the dictates of the remedy for the dictates of the constitution.”” /d.
at 159, quoting U.S. v. Overton, 834 F.2d 1171, 1176 (5th Cir. 1987). The Circuit also
articulated the important principle that “both particular aspects of [a] desegregation plan and the
overall plan itself may be unitary even when particular aspects contain deficiencies than are not
serious. . .” Flax, 915 F.2d at 158.
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